B3 T4 A I S i A R 2 4L

i E BWE¥FRRD XEEERATEEEE, FEUNTRAFTEBEL, THAKLENL, TUA
REBEEMSEEFTENER, AR AWK ZFLE N LFEE 8 CHF, SANRKNELFAE,
Aes T HRBEMAWNET R, HE (K8 EWMESCANER (BE) BAHRERN “FEXE” FTFE,
TRETHRAEN, FEREMGLFE. A RTHEE (FFE) EMEXME—MHEL—NMRELIAN, E0N
THAFLMFZELNFTE, AEEFAGEL2FIAMEN AR L, RUTEEFEZ —MAHEELN
AN, NEAFLAFHEELZ - MR GTAE, HEFLEAUNNEN, “FAHRE (WH) 7
FRLHIRET —MEIE, ZEUFCET ZERSTERNCFEREIER, BR, ThH, FHENEE
Ui

KB RENH REMA ELAME  CERERT HEEE

ek ik, Lo EREFFRTHEFLR (L 200020),

FESES DI XERFRIRAD A XEHS 0439-8041(2025)08-0107-13

518

NG BRGSO S, A SR A B S B S T XIS AR Y B
WEORE R s RN SRR TR R O, AR, ISR TE A OO AR, S H .
LY R IR IR R PR B SRR A SSM . SRR, IR IEBE . AL fEHE. JBTR. HUH].
KT, Beks . SCRAE S B BN BT R AR A R A R X ST A B — FR B AR
RS . IR A B R e TR, MM M fr A

FUR A FOHE AR p BB A, BT RUASOA LU Pid e Ho—, STk RIBHOR . kR
PR MHURIER B R ERE Ak, o kR —MRIE TR, HBEAT ISR S M ER], dnl LU
KRB ™ @, URIMEAFOR L " MR dEbR, W I, LR EAETRER H
1, EEXIRHOZE ISR, BT AT HA S SRR S Y, A TR B0 S AN [ 3 45 [l L 2 9 S 35 4
ARG HT, FAEI TR AR TR ARl 1k R E R B KIS, TR Rkt S 5

O ZWEE: CEHMSREERD), (EFEIT) 2017 45 4 41,

@ David Gawthorne, “Fictionalising Jurisprudence: An Introduction to Strong Legal Fictionalism, ”Australian Journal of Legal Philosophy, 38,2013.

@ R PR EFINEIR), BREMWE, Jtat. TISENAE, 2003 4F, 5 143 . BUSSRMICH i BRI IEAOILE AR
W RZ—o EREENSLERAR . B, (BB SARE) 285, Juat: BEthdL, 2007 4, 45205 71,

@ RRE: PN BRI, (PAMNESE) 2010 4EHT 2 ], duAEER I T IR R E AR A ERRE, SRR (g

LRSS A — 2 A

VARGEH BB T E) , GRStk i) 2021 455 4 1,

107



% ﬁ A 4( ‘ Academic Monthly %575@ ‘ 08 ‘ AUg 2025

SERXFRIG ALY SNSRI BT R o SO — A B 2 B ey BB, AR T A DG e
JaR® FEEPEFFE W) (Lon L. Fuller) RSyl ® H H FI R iz FIIIHIFR A /MU (small fiction)
HI AU R TIEHRANE . 24— U0, AN ™ 22 5 2 Mo o L O B (A S AR I, RL Rt
Tiithg” @ SE PR AEZAMGH (Henry Sumner Maine ) U] AU Ay 72 UL 40 £ K5 T HEBL 0 76 1 DR 1 H AL
DI SRTBY, X UE RO L. R E I R R i, B R
A AR 53 SR v A v ) 2 R PO 240, 4, wT LUK H AR EE AU Y S I LR BIAL 45t
e VARV /5 By g 171

FHEET “OREieliil”, #5000 “AHISIH" MBFREO s Z o ARSI T — D) ST E R SEA I 5
A EEERITTE ", A ISR R IR Y AN BT, A RIS IR A i U A ey X B R AT
HIBIVERT . [ i A —Se BT i B TAAE I, il SHETE LR S AR, BT
AR FPR IR, ARSI, HIX L8 TA R mAE— AP, HA A2 AR E
— MR S ERAAIE U], RGO AR AR R, A T R A SR M TR A L R
RHERAEABRRIE"®, IR A B BUREERER R, BT LIul, 2 Fs it Z A g
RN A 3E . EF RIS SE RO B FIEE M) BT, EB LS hadi st
HCFAERIEHE (BU)) 7 Ad, B, ANEHNTERES, BB A RIS RRE R e, LU R
XHEHHUH] . A S ARE A AIA

—. MEZIRHIH R EALF

F VAR DI (Jeremy Bentham) Xk AU W 2108 20 NB P IRZIENR, XFENRME—EFEE L
e T O PRLTR] A IR AW 90" 200 200 A8 [ T2 K 2R SR (Hans Vaihinger) {14 400 7 2% 1) B A% %5
(C.K. Ogden) #LFEIN, JILE LR HIEZ], 5864 BEMY B ZUIIE, AMSIFIEEEI0
XHEGEEAHUR AL, 55X RO A8 ZIAS BB, A A 4O e AT IR S i F A TG . 2L
AEAPE TR 0o, RIAE, —2REE, R ls; N TEHE, e T rReEriE
e, BEIy, BAXFHIG, AKIE SR TR JICR RS EE 4 B8 TAES N A—
BO; E MR SIS AR S RE, R R i DGR Tl IS BOA TR HER DL AN, T

O FREAEESEERPUAEMTHNE. 20067 (B8R0 PR A S & A —— e TSR0 41 SHIAY, Grdbiks:)
2021 455 8 #,

2 I Maksymilian Del Mar; (EEHHUG GHEIT) , ATHEERE, BRas). I 4. QRETME) 2626 %, Jbat: DRl s,
2019 4E, 5570 bt

Lon L. Fuller, Legal Fictions, California: Stanford University Press, 1967, Introduction, p. viii.

S . G, TR, dLat: BissEBiE, 1959 4, % 16 11,

R - AL SRR QEMEER) . FUTHE, dJunt. iR, 2019 4F, 5520 BT,

AT (RERBsE) %30, R RiEARBMGE, 1999 4F, 5517 5,

S, e TR (B AR HBA B —— b uiar) . CPEAE) 1998 4F55 3 1 WIEM. (i - Ambs Mo
), QEEZEWITT) 2008 4E55 3 4,

ZWERE . (AR S St —e “AMIrART RHESEIRE), kil 5Hak ) 2015 45 4 1 S18.
(P DU e 5 AR B B ), (R (RESBERD) ) 2001 42505 5 1 MR . GIRRI ™ R i kAt
W, CHFRB=R) 2014 4855 6 9],

LA . GREEAMHIRE . MG, JEI S5 E—— AR IR M ILBREE N AT Bk AR) , (3ERiEAE) 2017 455 4 M1,

W CEAER R ALY, CRf SRR 2018 4E55 11,

W GRIEESUS] . RSB, (BURAE) 2016 455 5 .

See C. K. Ogden, Bentham’s Theory of Fiction, London: Kegan Paul, Trench, Trubner & Co., Ltd. Broadway House, Carter Lane, E. C., 1932.
SWART W - 225 QRESBANERD) , XU, EATRE, dont. EAm AL, 2020 4F, 55259 Ui,

ZOEH R RTE: . Bl S H3— i 3 SOCTF R IER HagE” ), (LR 2011 4855 2 10,

22 sy, MR AR, FOE AR B T B A TR RS, HARBE XA R T A S L U
IR AP - gh225e. QEESIUCRMD, XU, E1TRE, 55259 i,

®

Qe

®

@060
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A3 A R B A RIA LR

O MR T S A GE . AR B, MR B T B A . AN R

(=) EBK, MFKSEALK

U0 EETE S i A4 I AR RS SRR, A [ A RN - BT (William Twining) T i,
LU A AT FJE— R S 8% I — A M UR BT 5 R B MR, Beh HAs
Fro AL SRR IIIA, ST DESFRIAR B ERSh R . E3cik, bWk JEtE Cansp 2R i 2B/
TR FhRY) (AREHEEHE) iR (n—rAsi—Huask) —#, HmAEARGEX 7044 17
a4 EEIB LR RIRIE LA (real entities) FHUEIA (fictitious entities) MIAFRY T il iH
H AR PO RRTERT, 0 R TRAAIE IR R, EH IR (K1), Fmmes.
iﬁw{@@ﬂ%%‘éﬁw CBALy . TR

WIS (CETEIRER B3 JOBE)

1P4Elk J—Jﬂ
PRI (R . 53, BIES)
M%‘JMS{ADIETMH%MZIS (Fn, R
SAHESLRIE (R, BUR. XUJ5%)
AR HOHEWT SEAE D (A EIRELY  EAF” )
MG (")
R RGeS

WK “AFAEART (entity) 3 N HSERIAFAENA (real entity) , RPSEAFAR, RG] EGFFFEIR (fictitious
entity) , BIBUHIIA . SSAFACRAR FMESSFAE; MUHIACR 0 1 2RI H B RURAFER ™ X4, XA
XEABIRHIATAE, (FRAIRE—ADXGR, TEBCE IR L R SAFAE SAFAR ST 53k B0 1 92471
(perceptible entity) FIEWTHISEAFAR (inferential entity) o BRI A9 SEAF A TT DABE ELHEEA, A ZAEATRE
R TR, ME— EECRATE ORI, B, TERZEUEIE, UK SY G A T
Frepmg, JCBRIRSAER HBER AR, CHEBTISSER BRER O TOBIR WHE MO MR SR
JEAREEAREE BRI, 5 2RO BRBE AR B0 E OAETEIR, BTN RS, a2 IR S MR B
RTDANIES, ARG — RV A 45E, A8 A% 850 Gl 2 WA S i aRA A AR S,
AL X ZIIEARAFAENR (non-entity)

I AARESUR, (EE AW 0 SAF R SRR D O 7 BR LR A S AR A e D3, e s
ATHZRIE (fabulous entities) , FIANAFHIEEAL UL SY . il DX LRI A FIAR S SR HLA4 FRfE
BAELR EMGEX R Z YN ER, MRRNAFRRE, MRHRR 2 FARE. BGAREEN LUMR UL,
XTI AT AT S A R 4R BRI, (R RS A RETE A R i R b B RIAA Y (I “ ™ ). MEZ,
TG EAATRGINE, WERARRIAAFTE, BT, mxHUsIA (3557 ) ki, AR,

WA Z T2 LICEEAR D P BPE S, EfFash, B &, BRSBTS,
WO RABYE, MACRRPGE; HEMES, AU BORIRL S E A0 EEEE 1 PR T
I3 WA AE IR U] A3 S 0y R A 400 ) (A0 B0 sEBIR PE R PL A o Wy B A SRR 4
A IPAIIE (Matter) | JE5U (Form) | 4kt ((Quantity) , Z5[A] (Space) , S JPAUHE (Quality) 572225
(Modification) . BUABEBGATERUGIACLIEE RN (Cause) FHERCR (Effect), Fi#ffar4 (Command)

ﬂtﬁﬁﬁi{

@ See Maksymilian Del Mar & William Twining, Legal Fiction in Theory and Practice, Cham: Springer, 2015, Preface, p. vi.

@ hociigE, BORBERETEA SN, XARTEAA I, FERSE RO R LE . SRR SR AR, W 4 1 i SRR
AR A0, fE AT IR ST R . b AR R T, A SR XS, SRATT 4L
LS OESSUN

® S - BT (REMESEEAES), BRmHRE, e PERK ARG, 2009 4, 5 124 T,

@B@D®@ See Philip Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, Oxford: Oxford University, 2006, p. 13, p. 23, p. 17,
p. 13.

© Philip Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, p. 16.
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A4 (Prohibition) ., %EYi] (Punishment) . F&&l (Pardon) . iF7] (License) . f#iF (Warrant) ., ¥ (Judgment) .
8748 (Division) ;s JE# GLIFRCR (Right) . #4% (Bxemption) . KUJ) (Power) . #HAL (Privilege) . SCH 747
(Possession-physical ) . 357 (Possession-legal ) | 117 (Property) ££.© W[DIFEF], EXFrdd, B
HEECATER SR AL P S RS . A B e A K

(=) "Raeds:. FLRAEAFRG &AL

PR X MR, IEERIETHRMEZIERR T T HAATE, HREIHAEMSE (reality) HFIESE
(truth) MYFEAE.? TEAFSEREAINE:, B FENIBYINTE S, AR AR RAR PR LS AAE R AR TG, 3X
FPIE 2 AR XA — A AR, B & TR B AR A AR PO AR & L SAATE R, B NEF Al kI, r24
FRILSAT 2 A, 1 FURAUHIA R 2 BRI T S0 A SO T 5 IR R Q0 . LA A7 B
s, U, PEME S RIB. [, 5. sci B TR, i LISU A SR IR e 35 A S X1 A7)
(AR PRIEAS RIS “MEZBIH]”  (nominal fiction, BNy “Zilh]” ). PeHAKIND, BEAEU
SIS TSI BOA R FLE R R, AR RN A A — Tl i g 4% 1] ——— RS AHSC G i T 1)
LREARIR . X SER BT TR B AL AU SR RS AOREAS, S, X SRR A O AR R A4 1R, KR
MHFEBRTEMAT, WML 7 ERKIr XEERER T RBIHTERA TR EwHN, I HA, K
38 2o X S ) AN B ) A AR R AR R LY, B R BRI R LR S (tautologies) o

PR A2 FRICE L6 IR AR AR VIR I A, i il e b 22 i 07 =00 SC, B2 e e B g
WB? DRy =4, — &M (phraseoplerosis), —J& 8¢ X (paraphrasis), = &ifJf (archetypation)
THEL “ 3557 (obligation) SHBIHEATHIN] . S—H, #hE. # “ 557 —IE TR EESM s, “—mX
% (Fih) & (Ri) P AWiEE () 7. B2, B 5 (WEMITITh) 2x— DAt
JE”, EREARAA LSS R TIT T8, S s R IR =00, . 5T BRI E
& NG, EYIHAE R 2R =, WTLUEBIRRRIOVER], B — R A BUASR B
TS | H R BRGEERAY, “ MIRRRY A R, e AR S AR TR A Kaar, o T L Ud R e A & A i SR e
WR"D, ST RN CEYIEST MERER RN, WX =, R SR AR AR A B
S FRAANL AT, Sl R S SRR R, URIARSA PRI R R AT — R PR e — S A A
ARFZR, WA XRREEME], XA e, 52, ATl ik R g s 2 50t A i
YIRFIE RIS, A REIS BB ; WRAREROR R, IR A MU AR AR, & — DR, AT
PARNAN TIAAAFAAFTER Z 8], EABRIAAATRRE S, (HWAMGARAFTE AT A o

FHAURINAIE FO 5 AR (R R ) KRR IO R . 0, — DA
Yz, SRR e e e O B 2B RS — B2 o RIS T F AR R R S
B AT 0 5 R SR AT VRIE A RIA S AR TSR . WER AT RER TR )5, B BTSSR
ZFR, SESFEATERIRELASEBR. O Ry Tl X FREL AR, s IR E M A6 5], R AR Y
HORTITEF xRN, B4l BRI R, X OC T PR R o 1 BE G B T8 25t S5 i
BOAHERL P EEAL ] WL U .

i Bk, ATLUSSSHMEZ SRR PO ANFIE . He—, SRR M1 . 58 B RE T i LB AR
TV HARE, K, IR 2P BARSERR . AR R & i — D AR, B BLSEXT ),

O@ ZWHKIER:: GRICERAIHSIAIRTTE) . Jbat: BERbME, 2016 4, 55109, 122—123 3,

@@ See C. K. Ogden, Bentham’s Theory of Fiction, p. 12, p. 17.

3 See Hans Vaihinger, The Philosophy of “As If”: A System of the Theoretical, Practical and Religious Fictions of Mankind, C. K. Ogden ( trans. ),
London: Kegan Paul, Trench, Trubner & Co., Ltd. New York: Harcourt, Brace and Company, 1935, pp. 36-37.

©® See Philip Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, pp. 23—26.

@ XINF: EEREEYE), bt hEARKERREL, 2016 4, 55 15 5,

® C.K. Ogden, Bentham’s Theory of Fiction, p. 12.

@ SRR (Buasul: REEZRY (F), FKHREIT, BIERE, RiF: RBARSMEL, 20154, 55471472 51,

© FEFEA: (Bufseuil . RIEEZR) (F), RRREIT, MIERFE, 5472 10
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A3 A R B A RIA LR

HZ, CIAERICREINAATE . K=, R, EAMRYIR T R B, BN R A
HpY, TR, IHRAASE AR, NRSEaBA B, o LR T SRR R P S B #

(=) gL flegps). FEMERAL “BAE”

TR A S AL AL RARIIHIAR? ARLA B R — A A W SR, Ak A
SRR AR — R, IREEFRARAIE A A R EAETCRE Z Rk, ABLE SRR A ARTEFR A A —FEY
FEADIOIR L, “VEHEAT DUE SR, H— A ERAERGE (sovereign) Frlfilny . sC& IR . IR R
=ik (volition) [UFFS (signs) MEER"Y, R SIEERAT NG RN S OIRF, EITRA TR, &
BARSRFR . R SRR A REAT B BRAR A A o 2 —FhMER IR IR, U0 A I PE R Wb — A%
WHMEA I E,

AT LGE BB 0ok U MEZ B I . — N RIETEA R BT Em. mRa A
RICEE Sz T ESEY), Ml TR, MEEEm AME “EE”; iAol “BE" EHEE
HIEZ NG FRfak e g, Wik, moh BB 0 T2 N a2 Rk A G s AL, Xt
PYEZEFRBRER - B (Alf Ross) A, W LEEAR, “EIE" A —mEflRsmsR, H
CEIET O LR OREIET AR B B EAL” ISR, B XA E A
SARGWALMAE SIS, EAINER—FLI5E, rT DU HAE 5 ST S0 . B A R A A A AT A
CEIET R, R E S SCRRE SCITR iR, e R AR RIR M TIRE, ZEHER R i R AN F Y
A (RN AEAES) , ARG A B A R X T B R RERIINBR 2 T B e L
M—RAFIE, BB RIERM MBS B —FE, BT R RN T

CEIET HARER AR SHER LT AR R, v Ek, MR R
IR ENT R G XTT R B RAE I K (35 SR IRSZ A REAF R H M . 5 2, ISR TR 557 ik
MR Y B ZAET L BH” SRS SOl . A2 ERIENE KN S, 0 A —FIeA E )
UL, B e — A MELA BB [ BB Sz, IR E RIS RS L AT R 2 FTE I A 50 PR E LA E
W MR, fE S5 B THE LSRR L, XORERMOEAT IS N R TR L 2R 1 AR 2 A — 1)
BRBE, MM A0 55 sk ST 4 B AR A7 76 T H % rDER MBSt B 2 127 (above) 5§
‘)5’ (behind) ZRTTLAEMA"C,

SR, XA RE T SRBTMI B 20 1 OS50 INAETE )" B RS E T, TRBE s kR RO
EHE S T, AR R IE A RE R 2 7 RS R T S LRI OCR s B, H R
WL, FAEUER R (BTF) XFCEMEER, mdk s sE s sz 2m, ik, ATEmR—14
NIH 55, ANJEAE TSR A S 17T A s P S, s I D S T SRkt it 4 77 Ay 4880 s 5 1
PERON HSERN S, BDI G, AN TRAEPPMIZ AR, s8R TARR T Ji A AL i 52
YLD I T A Ha R i 5 BIRRR Y BT, 38l 21X — I PE A ARG D 00 X i A A 1 4
BrhdE T “AMEMLE” Wi b, 288 T HS AR R B N TEE AL . EE A — B AR )5 3] 5 S Ak
MR R —TEST T AT, A REfR BB, — AR, — N He BRE A U5 I BR AT h Ak i
TAETH A U AR SLSS, RHIF ARS8 o AU G 00 A 570 (0 iy, 7 LIS 2 UE LA
FHRER B R AR TN B QR AT ® SR, S0 RH AR (RT3 R S AR Y

See Philip Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, p.21.

ANEDK - 0. GE—RakfE), BREBGE, b BRZBAE, 201348, 45 100

FERER : (BURAuit . RIEEZ) (F), RRBIT, JPERPE, 5471 T,

ZWER: CEHMESREERD), GEFEII) 2017 45 4 41,

Z Al CHOURBRISIUH KICRIME) , DT g . QEEB—3% | W e S AR 2023 4R55 2 4 (LG5 1441,
dent: BISENAREE, 2024 4R, 45 193—194 T,

MR CRRHRROMES) B 3N, PR, AUEHPE, dbat. BHULMGE, 2018 4, 5 141 7T,

AL - PR . GRIL SHEEESE) , IRIFIERE, JUat: WHiMGL, 2014 47, 5 354355 71,

SR GEERIEE) 453 ML, 58 ZdEE, 49 141 11,

©0eee

® o e
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ST BRI TR ESME DS T N RN, s TRERRNTE “ASET, SUERHETSCE T (IR
Bk, S5 b, M EG U], R R FR S oI R P EEE B I A — 2. JiE
RATHAME, IR RS R — P LS RPIRAS, NI A R T0 R . RGOS ERkE, ik
R R SORES, X T EERE IR AR5, IRA AT O B G 24 2252 A A
MERL” X —HEM a2k EED S DA — R AR A ARk i DI RE, 0 T I RS
AR 5SS SR L SRS A DE , BT RAA B A A 1 30557 Vs REE AL S I I A AR5 R A
T BT R, R ESORET, RUESCERTEIEIAR R Aot sl B CHIERSLT .

=, EE (ER) EMEXRERR

TEMEZ BB, A — PR A S TR TCY), AN e — L AT A 2R o5 045, JEATEFRAT
2 CHET BISCHITR H, MEZ TSI 20 TIE RS R AR A, R EE SR PR BIORAET . H
&, EMEABIIAMIE R, JGEIREIRXM “HIORAE" AR, FOy eI oy Py B R S T A
R, ME—FIEAAAERRYI® TEX RS, B XA “EOORE” Mfrressal, mtik, A
HAEREF 32 (moral fictionalism) 2T RIRERHTER Y REIE B8 R A 1 3L EASUL 02 176 Ut AR JE J
VR 0, DR N TS T SO s dE s TIE A T E A

(—) “FBEFEAR” e, ik (R EMI LR

RS, HELegUR (HanBey . BAIE) PRYENE F RIS K RAEAAGE ERATF AR,
P X S HE FIRAAIE L 5 SR MFATEN AT HE EAE N B A VR i B F R —FRAR SRR T T 25, RO
REABORT A 16 SR o T BRI 207 R R A A SO AT L 38 W ) 2 s (4R 2, RO LR R
ARSI A T AR A SR 22 1, 7EE U b iAs 7R ACR, R TR
TR ST RRAE, AN T SO0 WL AT IR S A R RIS BRI R 43 7R B, BRINETE B B E R
S, WRIEAT BUSEROTE e s A ESERR b, ARSI E SR, A X L RGATE . Ok
i AN, FERNEEE, HORAR0 R AL R, BT RT AMGE R SO
A HE A 3 3o

B PR R SO AR DE RS AR BT Ta I A S IR E T S th A o SEPESEAEIR U, BT SRR —Fh
SR, FEAFE ISR OB TR . fE &SR I BR . (B2, SR —M AR SR JEFESTEIRHAS
ISWAERE T, ToiE RARBERIEIA R A IR SCBR, AR B BT S B ARIE IR 225, B8-S F L E A7 A
BB MRV ETERAT T A AF LM R “HL, SRR T2 Z MR R A A, IR 40—k
RIS FATITAL I 25 Z A S AR PR (B PR R ZEXERE™ ), BRATI LT AR X — S 4
(WP AR ) 2% S SEPRIMER A TR SRR I A, Horh LRI L (noncognitivism) 572
BRHLE (error theory) AMUF. ARNAIE SNBSS A ZIELIIRIE, IRA LB, ENARIERART
WRIRES, THRAERIENRY, BRAEARE, BRARIETERE I A TEPRER s, IR Ats A AE Tt 1,

O W QEEESREIENG?), (EAIT) 2017 425 4 4],

@ See Philip Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, p. 13, p. 22.

® B Fiction WEATLAFN “HEA”, WURTEAREN “H0l”, 250 fictionalism ¥ “ BT, WANTHCAHFE. “EBW” MU S
HONZRE, WISCEE, HEESE, AT AR SRR S, PRV RE S T B A SIS Gk
HRIES Y, CHLEGEDITE) 2005 4645 101, “4UH)” a7 7 0oy “F5e” —m, fEe—F Rtk

Tt R CEMEEMEL), GEERERZ) 2008 455 8 ],

See Hans Vaihinger, The Philosophy of “As If”: A System of the Theoretical, Practical and Religious Fictions of Mankind, pp. 97— 100; Lon
L. Fuller, Legal Fictions, p. 9.

ZILEHR ., R TE: QR Pl S EM— B SOCT RGN HE4E” ), (LEET]) 2011 R4 2 .

See David Gawthorne, “Fictionalising Jurisprudence: An Introduction to Strong Legal Fictionalism,” Australian Journal of Legal Philosophy, 38,2013.

SR GERMIEE) %3 M, 8. FdEEE, 4956 i,

B F ks SR — P s, — VISR RBE AT AE T AR 23 2 AP P A% RO R i By, DA [R]
T AR RIS 1 98 32 SCBHR Bt M

FRTESA B R R B Y R B AR R SR, DRI TAT 6 3 AR i 4 MRS RIA R R

@ @

©®ae

e
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A3 A R B A RIA LR

BURBE SARNI T SOR . BREIS AN B SHA T, RTERB R TIHNES, HEEis
PRAGFIIE R SR (queer entity) , XFh “HBESHA” EHEAAARAATALE, T BTA (1918 FER
A& P ESHECREE RN . BN, ZIRBIE P e, NI SO K GRS R
KT —FEM ., X HUEMESESCMES, INMEERARXGE, BARME. T, ESme AR k.
AFAER WL H A0 BLE I F SRR I A 2L, A B LN e, IS A BN PR — R 2 B 52
TReCR, BRFE LA AR AR, G EOROR IR AT e ESRABT A A T o i
R, TS A B S EANIEM AL & X 20K, EATAS BA M LRHPE”, it A il
Y BUREISILIE R, A RO AR P R AT I A, B A Ao S sl P A
Wil EL BT 2 B

BESRIX AT ARATFAE AR — Rl “ o BESLR” BTl i AR A — R R R, IR A Qg 3 Fp P T 2
B, WAL BGHIETS, F51 A S FIFARAL. TRAEZ RIS A A b A R TSR T L By
SRR R IALE - o0 (Richard Joyce) PONIETEREM T L, —IrHAE N HE AT, AME
T PEIRIR A RS s — D7 PR B EORRIE 7S, BT XS RN TR R B, R A R A i — ARk
e 25, FOAIETERT B R AR A 16 S AR Al A I A TR R T, BIHEAIPE TR R H 3 1
Bi: AECAETEST R (PIINESESR BB AP AT N ), ROZARE W HB A ST AR, 0 2738 Pl A 1 B
fBetk s AERAEHH AN (FEMFEEZS) , AR MBS, GOE IR A2 FA SR 2592k . ©

(=) F&R “FEER: ARE-F LA

B () B SRR R EERE b, BURERE SR AV EIETE (U5 SRR
SRR o IR AR R Bl i RESRT, GBS (R B SO FREB CAR” —Hd
R (L) BT ERUCRAERBIXAE—F S REIUR”, IR HIBOETE (A MR 3 SRR 28 2)
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The Ontological Fiction That Creates the Legal World
YU Haitao
Abstract: Currently, legal research pays little attention to legal concepts and legal existence. Legal fiction not only has
methodological significance but also ontological meaning, which can be used to explain the nature of legal concepts and
legal existence. Nominalism holds that fictitious entities are placeholders that need to be reduced to real entities, denying
the real existence of fictitious entities and ignoring the intrinsic dimension of legal concepts. Moral (legal) fictionalism
argues that the “queer entities” referred to by moral (legal) concepts do not exist, but for functional purposes, it is
necessary to pretend to believe in their existence. Both nominalism and moral (legal) fictionalism adhere to a single view
of material facts, ignoring the existence of social facts and institutional facts. Institutional legal theory, drawing on the
constructivist theory of social facts, proposes an ontological proposition that legal existence is a form of institutional
fact. The transition from brute facts to institutional facts is a process of fiction, and institutional facts have a fictional
structure. The doctrine of “analogy (fiction) of existence” also provides evidence for this. Legal fiction creates the legal

world referred to by legal concepts, including legal subjects, objects, acts, and events.

Key words: legal fiction, legal concept, nominal fiction, “queer entities”, institutional fact
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