A X
B2 5 Sl 2

L)y

|

W E FENEEXHEEHREZA, BRHEZSCHENRENEEERIELFEL Lo thFma
SN, FREEONETHERELER AR NHLILRERR, HEFEEF Ly REL,
FERETEXURLEEERLRRT ARG EARR, EHNAMEEEL 2R TP ENELS
FEXFTEMAER; LHREFNEZHEL G LRBEHENSEEIEL,; HENIENSE HEH I FHAL;
S EX G EAREEIEEN Y, EERVEEXEREWFAREE, ELRREMLENEL, ATEX
HRATEXRE AR, BnEaNARIARRMEE; it g THER T EML; bAFEE, 4
WENREERAERAANELTE “GRARHAEELLR,

KB FEHEEN EEFE FEEFSL LREM FEIEEX

HERR, HBERFILERFFRRYEF LR (EK 401120 ),

FE 45 2%ES DI XHEFRIZE A X EHES 0439-8041(2020)09-0110-13

51 5

PEAESR, BRI R PR IGE . K B TUR AR R “HE A7, W24
“Hb A, BEALEE ST R BB AT AR Th R RS . R, A A B S Y
R, TR, X R BT NI, OB R AR L LSRR AR
R RHE 2 X I TR 2 A s R R ik, B TR R AT, R e
LR LRI 15— 3 A 1) U T 2 SR B D RE P I R i 2 S5 @ SR, LT Sh A0 X e 3 LA
Tt BEAR B A AL S e, X — BB SEBR LS T, o ) e v b o ST e R
Mo BEOCHEZ ANE T, U BB ST VR I I 2 LA S IR 0 PO FE R, R T A R R RS B R
VMR R, XS (HRANE ) 56T Hb oy i 25 ) BB R A s T s 2 Ly IR, © AT e
T BE I 2t 23 R A TR A5 T B, 248K, A SCTCRE B B BRI N R )8, T2 1

© #1: CREZER: DisrhEAHIEER), 65T Jbakesbist, 2018 47,

@ HI1: (EARIE? BfRA (BREE 7)), CHBSRBIZT) 2018 4F45 6 3, 45 9 Wi,

@ (P EIEAITL ) 2019 4E58 3 LGS T 37 ikl A MISEPE ), R3804 R BE R . MHOEINEE, T LS IR -
CHB T A A LTS PEFERIN ), (P E B AEIE ) 2019 4R 3 30 W& (MU hl” BRSO T PERE &S ), (b R
i) 2019 4E55 3 1),
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FEEREE HEZA R 2

TE SO 3 N R R N ARSI, DU T RBAAAER AN o

— I, i EE 3 3 (Institutionism ) FYIE PR AT LB B B4 T A “Institutio”, S S HH BLZE PR
HEAEHEARRRE R, MBI TR GBS ) © ka3 SO 24T 19 gt
K, HFZRATTERA . SEDAEES; 76 A DA B R R R, WREE R 3 SR - 2
FOAIEG 433 @ IHIEE 32 SR 221 % S04 ( Santi Romano ) SHARFE, T8 il B 0 SO 238 4 T 06 1 LA B
F{A#% ( Ota Weinberger ) 1 %% 7% ( Neil MacCormick ) AACER) “HIEERNS”, JoEE, FIHHIE £ X
Z P22 RRE R, W IS 3 s A RN A LS. ERRRE b, XN
A N ) i BV ERE ST P 2, T HLE I BT R R B AR AR B, X R, RN RX T
T EE SRS 1) I B AS B SR DA A BRI GO R T i) — iy A i B 53 sl O B EL A v AR 6 m) o 2
B, © A TR 0 B R 3 SUR T A AT AT B I LU R 15 B3 BB AR . SRS B TR T
XA 32 SCZOB I H S [ A BRAR AR, [RIHEEEA S T i B i B £5

—. EEHEEX: ‘B 5 “F

IH B 32 B SOIE  SOES R S35 R, MG E AR L 95 FL ( Cesarini Sforza ), %
HrBK ( Guido Fasso ), J% &Sl BE (R AN LI 2 i it 25 ¢ ( Carl Schmitt ). A4 BE 32 AT IH Z 51 B4R
RS TN AR AR, (A = BURIEE 745 A B N A

(—) \EEHEEL: AT ZHEAY

W AR S SO N RTERE X A, RIS S E A A R R 7 X AR
JaE e CHIRE” MOSTIEAT . Ik, XA R PR AR U IO T B X R I PR AR, iR ARk
FEOAE T HAR R M ARG AL, ZIX AR AE T, AR IR E R A A R s B, PR A Y
K T HE o A R T o 0 T 20 W 5 0 R 2R I, 0 . T R 0 e R ol TG 1215 ) 5 e 4 s ©
2D UF, NPT X AR AR (DA Tt Agf 2 X i) B2 A LA ) fefiA5 20 2 i D) T LA A TH R 2
s RALAIE IR, 55 SRR, SRR A TR T I ARG, TP R A
WIHR IS . X R3S WPRE ] B EAUR) LS5 I 2 24 G 2 4%, BV~ D e 3
PRLAFRE R il 09 T AR M, it — I A BRI 5 — 7 52 55 2 WL R TR A 2 1AL
B, Hk Ao & By RN S SRR TR T8 SRR A2 3 2 8], SR — R A e JARTE e
P BRSO SAET I EWEE T B3R 6 R RIS 2 0 E TR T R AR ©
PR TE, XROCR BN NS ERIFN, B AR ECR, NMEERTFES M ARGHELE
KR BARMER, B RREA S REA SCRAAE R T iAF ARG, JF kAR A A
FIRAHEOCR, XMAHEICRAE “WEE". AL, ¥ @Bk, WHERg Ry —Ff xR Hg
SRR T BEARRERRT, (HX R ERET A S URFTRERE N B OC R AR e X B3,
AR L IFFLR R, MATEMH SR Bhgix e ik 7 “VEABIRRIE ST, B

(D Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University press, 2007, pp. 12-14.

(@ Massimo La Torre, “Institutionalism Old and New,” Ratio Juris, vol. 6, no. 2 (Jul., 1993), pp. 190-201.

@ ERKFHAR G Kbt @y HA R a2 1 A “RIBEER2ET AR, (TS5 SOITRAY B EE R ML R A ARG, Hh iy — P E 22
3 K WETE Constitutionism Al Institutionism [ X 432 . XFHIE, SILERKT-: (FEH “RE” 5 “BI87: WahE %
270, (AR 2R (A BlERT ) ) 2019 44 3 1,

@ F4¢ - B2 (Santi Romano, 1875—1947), FAFIEEZS, WASHE £ SR LR | IRMNRMEE 3. Zo0ied . BERHE.
TR, ALK “BERSSEE S IR B B, HERIN R AR ARG Y S SHE 3 X
R

® Santi Romano, L’ ordinamento Giuridico, Sansoni, 1977, p. 14.5%45| H Massimo La Torre, “Institutionalism Old and New,” Ratio Juris, vol. 6, no. 2 (Jul.,
1993), p. 192.

© Cesarini Sforza, I Diritto Dei Privati, Milan,1963, p. 13.
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B RSER AR T M ARIMAT LR, X BRSSHOEHE 7.

“PERERMEH BOET “MERNFF RO, XRBSS T R0 MR, SEIRB, MG
FUHERRFESE A REAEAE, (AR F SRR HEAE N, AR F h AW . eS8 13 3L L,
PR R EARE S TR, (EE N EEWH R A S BIHETT, NI TR T, T
LFRAFE FHGX G 3hxte.” © de il LASE, B s TG, A R Rk e 2 P i AR A S . 7
BB LT, BT R FRGX 153, TN A UG T — RER M e T EL 2
PR HEHUN AR, R RMET, W TR AR . R v S5 i S R AR ) e At 5
S Sh— B S SCE MR R T PUORERE SRR, A A A R DA 1A A 2
Gez PA-RATRERY, TR S 2 M. ©

SR I B 3 SRR TR IF 5 ARG 2 LA R B 5 MG 5 R e e e I B b, (B R 45 R T
B TR AP A A R L R B s R ERE b, IR 32 U e — b i . R LA S R
e RN, © GO R, FESRREARRA A MIE R AR N, TREAEA T
N2 — R AR A, SR AR B XA BORHI AN ] 56 R ALV R (L. BTk, A
NI B A LH VLRI B (LRI B . BRI, “4E2y” 4% THESHRRE, E il BE i e 2
XA SR —Fh s, R TH AR I U ] TASRF, B kT
BRI, R, e hEE R MR O R, AT IR R t L s B
fy, ATERC R T RAS RS 2 BT, SC SRR AL T . E7E i B TR fErE, st
B LR THGOHE— R L, 7R RIF R L, AN ATE) 6 2 U A (e 2 B R R
PRBR At 22 AH SRR, B I S A S S IR s S A S SR S S, B9
B AFE MR AR, HI0E A Citdr. © MR, oS HLUF R 2% R TS et
o, TSR R B S B S E R A AR A, LN, B AR R AR . H
Aitatl, LIBEIIARE S (AR S R 502 2 L ki), ©

SR R T LB, RIS SGEBT, VEh BE  Em EORE PR TR
2 EONEERE, BN RIS SR, TR S A SIS A e R gL
R e B A A ML, KB TAL B R A 18R, W A M R R TC B S — b
SRR 5 R S 3 OISR A B4 BIHAS IR TR RS, AR At
Seop kB R T G, BRI N B SRR . ik
NEE B T LIS TS ROT . WU ERAR, ENTR0R T RIS, XA S T
) B PE S SR A R . G B Sy, PR SSE B AT BB M BTt i I —%
A7 s # SR BER AL Y T, SR, B TG 2 TG M SR B S R R e e
HUTEVE R PRBEHERE . 3 U 25 B BV MRS (50 3 S SO HEA T e, T ELA A R T 7 H =2 0
A,

(O Massimo La Torre, Law As Institution, Springer, 2010, p. 100.

@ Wenta 2 A S A B R R X, IR UUR R T ROT e TR X R HRMEG, Rk R 2T
“IE7 behni, e I S A R B e RO AR T T IR s SN, IR AR AR R AR 2 i 1 R S
SEHAS A X 43 4548, . 2 %) Mariano Croce & Andrea Salvatore, “Ethical Substance and the Coexistence of Normative Orders: Carl Schmitt, Santi
Romano, and Critical Institutionalism,” Journal of Legal Pluralism and Unofficial Law, no.56 (2007), pp. 1-30.

(® Massimo La Torre, Law As Institution, Springer, 2010, p. 101.

@ Santi Romano, L’ ordinamento Giuridico. Sansoni, 1977, p. 27. 5| | Massimo La Torre, Law As Institution, Springer, 2010, p. 102.

® Santi Romano, Frammenti di un dizionario giuridico, p. 82. %45 H Massimo La Torre, Law As Institution, Springer, 2010, p. 102.

© MBI AAGRI N F R H LN, W] LURAES R B A8, X 5HIBENZ50E Y4 . 21 Mauro Barberis, “ Santi
Romano, Neoinstitutionalism and Legal Pluralism,” Digest: National Italian American Bar Association Law, n0.21 (Jan., 2013), pp. 33-35.

@ 2% - REZR: CAZECWImEst . ARG ), SCaF . Bufli, JUat. ERARRF MR, 2014 4, 46 18—19 U1,
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FEEREE HEZA R 2

(=) #FHwEz5]: HEHEMA

FrIASIEE 3 SO TR 6 3 S N e A 2L R 2 A, ka5 5 A, s
X B TADRE IR ST AR S PP I SIE T O EEIe s KA S A E R T S
FEPESRSET AR LA R M A PO X0 32 A R0 P [ AL ) fgp R B (A i e ) AR L, R sl il
PESAC” ARRISH RS TR A BB . 7EIE, FRATDPRE LA ARG R () A rhoC X TH i B 32 Y
ZERWESE 2558, T BE = 52 L KRl B 3 SCPN s 1 S 1) DU J e s T 79 1 e SR T

P AT B A B T 2 S TT T DR AR AR X — Rt 2, T AN 9 (124 5 i 2 2
fhZ M B2 5, HIEEIISTNE W, X% R BAE R IR = 6 2" 5 BT Z R BN
o, TEIHAENRIEE = e, TR TR A e o — i e, mLEEAE T N7
S, ME T T A EEREIACY, EMVERE SR, EHWE T RS S, ik, R
BA “H507 5 M e, eSS RGP R E A O, i EAR S PR N
PRAL T HNL, AR, Bl CRARWERE 2T 5 NS XSy, (HE B B AR R
M7 B ERMIEARETAE R X ERAREATRER, IR T MIANBR S © TR
IHEE 3 CEAERIAE] Sk 7, XS eifE 2 5 Y EiEs RN KES g, H
JRINET, AT 1T 27 M “RS7 RFERRE S IS S AR IH T R = ORI & —FhAs
IRASEE, B 27 5 RRY” et BRSO ORISR RIE . AR R atE T
CET, CHIEEE W R MR RS, BT TR AR, BTl EIEE (2 ) AT DA
R (R ), AR SR LTt LA B e . SRl es,, Sl 3 SO R R B A% I
P I4AT T AR o J—, A SR RO A5 2 7 AE— AR M AR A R AR B gt 5 (world ) W
B ER, X Y RREAYNRTA AT DIARZ B AR (HERILE A HA L ) &R S A
HPEMHETHE T AEATRERY, AR RD “0 2" SRRy R BREAE PR A S Rk, AT
ATRAS AT BEAS B — X R R AR R SC Byt DR R SERR A SRR 2 R A R A BF JE Y BT,
AT AR AR R — RIS SR R O, P EARR T R R, BT LUE AT L
H “9E—=2" (non-being ) My# Iy Ak T FE, HENHERZE—Fh “FAE” (existing ) HBIRF LR
FM “S2f27 2] “fF7E” (being) MUfARPCERE, (HXHRICHRAS N RN, FOYEATEEA “Bfm” 4
BEs MR, AR =T 5 CNYT BESXT BT BONRISEARAE , R AR A AN R
Prid (18 e Ry ) RIERPMEAS B Ut i Fi R PE IR TR e Rk, AifE Rk 27, JFE FERA
N7 IR TERRR B A X SR BRIy, PSRRI , BERE 5 AR M ET ) E
HT “UME” e, BREARS A TAH RN b AR P JE R LAk e

SUARER, BLPMAMS LA TCRE 2 E R0 ITA I, (B AR50 T TR 1m0 [H R EE 32 SCRAE ISt
BT ST T YA E Y [P T AR DR T &, AR S SRS —FE R S S kg, R
AHER— AR G, B2 OA RS FOR A B i — o8 2 R 2843
MR SCEEREUA AR T, THEE 2 e R e oA SRk L A0 3 BSR4 5 X AR ]
AL, RV A T 8 A 7 RS 0 B S R T 2 A, (HX e Rt FUE— R IERMEIE . PR, B
B AT AR A E S WIS MR T LA, X — g AT DAAE i B S A
W S REE] . BIHEE £ AR RSN B2 R AR RS ST AR

(D Massimo La Torre, “Institutionalism Old and New,” Ratio Juris, vol. 6, no. 2 (Jul., 1993), p. 196.
@ Neil MacCormick & Ota Weinberger, 4n Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, pp. 21-
24.

®) Ota Weinberger, Ontologie, Hermeneutik und der Begriff des geltenden Rechts, Steiner, 1987, p. 112. ¥ 5| 1 Massimo La Torre, Law As Institution,
Springer, 2010, p. 111.
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LY, SN EE 32 SCR AR PR ILEAR L, il B 32 SO ESE ] e T R A O, X T H R
CSLRERAE AL MARSGIER R XA LR A5 I S R T S CUR AR CREAEET ) ryBE
WIS H 004 K.

=, BIEEER: BEARSEEERZ B

22 % SRR DR AR 0 BE UL BIE HLA WA RO 5 i), B SCBRLIG 3 SRR E B SehE & J , fib]
YO, I S SORUS I S SO~ A R AR bt 1] - ALY 3 SCRURABGE SR RIAEAE, LR ARAY LA,
WL, s RE SR B A a0 SO B AE, AnE AR SN, RO 3 SO Rk A
(LRI AP R A0, IMTEAT SR T BN sy, sl R R A — Rt 2 85, AT
g “BOM” X557 “SHET SRR, WA E X XA E X L, e
PFER A, HEMTET : R SO 32 SR — OISR AR LR, B B PRS2 1Y
AMIEHBG Hhi A B T REARE L AN AR T ks RIS BRI I A 2 AR 15 ity o7 B H

JRIBR. = AR B B R A B S B AR A TTRRITAE , [N o2 47 2 o RBP4 A
HLE P R A AR

(=) “#lEBRFR" 4 AKR

CHIEEPESE ST 20 HTRER (G, E. M. Anscombe ) 1 S — 7l e Y 5 1 bR R EE IR, © 7E JEUR
(John Searle ) TS HLFHAG T KER I O BT o ARASE T AR TR ] A2 88 T AP B SR s ( ImpRAs
BEIE ) TR, RS HAETE AR e, JF AR B R IIE, st Hih, M shfg
AT . SR IARE L ARG R AU = S R i IS s JCAARAETE T MR I RE R T 4T
R AT LI SE I, TR I i AU RS 5 3 SCERUI A S BT T AT it
THSL THCER B, XA AL “FaR”; MHAIIRERIR T REE 58T (RHE &
EXFIEGTN) KB, FIEATHEE “XTE C AR Y AR BT LR ST, S o a2
— BRI @, T R R RGN A ©

AT RIS JEEA F SRR, R B LU 1 PR A 3 5 R )
(IR B SO/ AP LA T 9 T2 ) SR WIS . 75 S AR ST X B A0 7 S L, ol e vk
PSS LAAT BRSSO 5 S5 e B P T SR B O T A AE AR 75 5L b, B i B A5 DL T Rt
A RIS AR BR SR P S BE . R A EAGNE 3 SOISRE R S 52 42 5 Tl 7
TR SR, ARSI G E A RN X S A SE i T, R AAI S e TR — R
Jr TSR B X R 2 BB () TR B2 P, ISR e e A s R, shs b
SRR RS EACET, DRI T IR 4 O I R 204k T3 T o v B DU L
ML E Rl RIS, A T RS 2 AR ST

(=) FHErEAEL

B S SR AR AR AR R e T 22 %5 s BRI 7E i L2t 1 Xards, T A
i — o R D B A L T o e 2 AR R B G 2oV B AR D VAR T LASR i @ ARl T
RS, VR Ayt S A R R T o — AR T ST A S 2 S AR T AR
Y, TR IS TAb S thi sy WL, R S R S HLSE RS R i Rl id

(O Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 6.
@ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 27.
® G.E. M. Anscombe, On Brute Facts, Analysis, Vol.18, No.3 (Jan., 1958), pp. 69-72.

@ 29 - RIEIR: CAZESCHIRISEH : A RO ), 45 49 TL,

® 2 - REZR: CGGESSEAEmdig ), 200, L. B ARMARH:, 2008 4F, 46 25 51,

® Neil MacCormick & Ota Weinberger, 4n Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 45.
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FEEREE HEZA R 2

PRI R IS R, A RS BB . SAEAE R, VRS R T LOE A M ARE S BB
(AR EIRE NS RS (955 LA RER THEMESUR, + 2 R TRA IS A B d 2
)" SEAHERAESN; BORYUR RO IR 2 AL, AL T A4 13 SR B A7 P K 20T 3
S — AT . 4R R BRI VR N B AT B A 4 X FE 40 4 PRI, A2 T SR St S s L
BRSEEHHAL, T ELEEE S A E 1 FA e 2 S bR A SR R A2k A5 T A A
VB P RO 3 S R A T A A T PO TR ID T R RS R . BTk, oA e —Fb
JEMERIE (non-congnitivism ), ‘B “ 75 4a WM ELRIAETE . 7558 SEI0 B IE SUBU A R0rE , I HER ATl A
2K 1T B 7 4 2 WA (B 5 L £ 03 5 U B B — s g AT S A S IR, FRAT TR I 1%
B IE A2 0 | B AR 45 R 2 PR v e R P A A

HEAN, R Tt 2 WL, SRR B i, PO ARl IR 2 1t
LG R AR B . VNSRRI 2 IR F HARRE S 7E TR PR A AE 2 AT
AU, TR B A R B AR, U HOR M A 2 SR LA S TG A BE 11 R AR R . 12
Ry P AR A BT 1T AR MO B A 2 AR TS 3, i EL S TF5E 3R PRI R b A 17T LAIAGR
S e AR LA 0 (15 B £ 25 DD 0, (EAA A BN T AR ] s S e A e < PN 7L
B 2GR CAEBORIIAME R S5 R, RS R S 3 SGE YA . SER R JEU A K
(EASR, IR FF e P T T IET IR, 2488, dEMEAE R Ry FUR I B e £ ot
ST T AN (O R R R 2 SR P RS R 3 s BB X 4Y ), BRI ANE fudE it 22
AR A s FR S AT, VR B I AR B AN, TR
RS TR MRS ARIS, TS “mISN 5SRO KB I R A s T
SR, M EARAE T B Lkt SISt R R Sl E R 3 S S TR SEiE 3 A 4240
SR R ZE S BRI AT RO A AT 45 ARG TR RIS, A2 B ) S BRI A2 1
Fe Hp . @

() SEREHR LR

PR B2 B S BRI (61 G A 1 G T A S B A, B B T R B AT T - AR
JRE AR A IR . ATE R SRR R A ITRE”, R TR, B SRR R A2 N
BRIy, B3O TR T8 R AR A DR B R e M7 . O E A TR %, X LI
VEH 270 8 LI —ANEAf

SRS R H BT, (AR S, BORAEMERNE I — AR T ELSE
BRI (QLETEEE S S ) AR R TR E SIS, D SeBkif AR — R R TR T 4
FORIEIE] . DCRIRYE, SCBRS A ARER, FTLANSRASR B T4 B 58 4 AR ] REIE I SCBR 2y
B C BT, SEEEEIE AR B, R S S R R, (EOT RS TS
P EAVETEHLAL, B2 R LR IE URSE N Z IS TR AU, 8 THF R B Rl
Z BRI EAR B R, CTERA DR E E SRR, WA R MR R, —
A MTENL S AT I B 287 ©0 ST, FRATTAE T L L) Py 78 1 e 92 B 190 £ 38 X 3 A0 2l £ 7 B
TS — BRAE SAR B W R B P R R TR, 550 WHRAMMEIE AL IIX 2 244K,
i BE B A RN S BRI = 57 B AR AR A SR BT 2 JR R, 35 PR S T A X AR 4 4 B At

(D Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 162.
@ Neil MacCormick, “Contemporary Legal Philosophy: The Rediscovery of Practical Reason,” Journal of Law and Society, vol.10, no.1 (Sum., 1983), p. 1.
() Neil MacCormick, Practical Reason in Law and Morality, Oxford University Press, 2008, p. 10.

@ Neil MacCormick & Ota Weinberger. An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 155.
®) Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 16.
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v O TR R S B TSR G, LR M (S e R S D R R AR, (X
PRI AT BERA LT, T EL 32 S BV SCRCHOE HE R AT BRI 22 00R0 , SR PR AN 22 BR A 7
TR “BUERE” JRW L, MR SR TIA SRR “ME—IERIE ST, SRR SR BRIETER .

=. HIEZEEL: REAEREZEERZ ‘R

W FAR A2 AR, RS AN AN [H 6B 3 SR AR e, [R]E B A R 32
FSCEAE 32 ) 2 KBS TPt LA SRS 45 T 1 R . SR ARBR AP RN 25 % s A il B R e h e
BEERAT R —2, SR — HHE A B BRI NS LRI IRE, FRAMES LI R 225 S0br
b, CHEBABEXERILE, © T A RS T, (H ST E TR SR

(—) BARRAH £ F

BRPMAE A B DSERAE rhZE PN ARG . HE SR RS, WA TS SR Z
F— 532 B LU 7 2P M T AL AR R ), MLV S i R R O I R S X X
P 4t 2 SO AR A A5 R (A A Oe 51 22 B 225, DNITIAS i gkt e b 25 7™ A= o 58 Fop
J& o HIFEHETET, —MHEHEA) g AL 2 & — SRR A a4 b A B 3 S i
ULAY SRS DL ORI B RRIA 5 SRR B ARG, SRR, BRI R 2
HIC T XREER T, R BRI B AR I 3 37 7R LAUR BRI AR B At gl 22 IR LA K LA
F5/K (Franz Weyr ) MCEA A #IR ( Bmo School ) WAt HIZ |, JEHAER FHURBRM AL, H
H, AMUEFERTIUR ARG S T A 7k — TG LR, [RIEHAA3E XT UR ARA R AT XA Hr it
o B ARE— 7 T SOE A TE B AT, J0—J7r SO R Tl SERTrE AR gy, A
SHARFFERRIE (e 1 IO RIS ST ) TR — A B R 7  EL ek — 0 2 R A A @

% B v I FRE AR TP AT A MBOA YT 2, AE B2 “HIBEENE T M A,
JE M K 3] ARt B TR 32 307 (local cosmopolitanism ) K FLIBUIA S22 2% . © il v B R AL
SRR CTRAL, T ELEE S S T R B R R S IR R — R AT S s © ok
IR AR et — PP RERE ) A0 850R1 N A SR 3 U35 T T i DR A 2 B G H2: ) HE 3 A B2 3
BE, T EICH A S AT ] SRR AR Be . BT RIBURE 1225 A e A AR s rh B b
o “AREMHEFRE T L A 2B AE B SR AT AE ARG A, [R5 AT BRI 2 5% 22
REMATIA KL, KR IGEmMBEXTER SBUGZ R WED, IEEIES ik, BESE
IBEESIR A PRI

bR b, T ESE AP AR E TA M FE ISR, NI EA RIS, X
B AAT AN R B ELE T AT AR R R A BERE N A . KR b, FRATAT LU R AR — 38 Z Ml ) 5
[6]: AR EA R RGEE SO E G~ A B s %, 7EdE— D LRI A T, Hgd T
X —HF X5, EIMEEA AR R B R AR SR A e b “DURER”, IBAa%%
USRI B NE A MR MRS E TR RIS, ALK RIS RS T A e 3

B

O Bl F5: QEInkeZiltEg. SSATPmEe), Git: =RIPEF, 2013 4F, 5 229249 T,

@ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, pp. xi-
xii. Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher,
1991, pp. ix-xi.

3 Peter Koller, “Ota Weinberger: In Memoriam,” Ratio Juris, vol.22, n0.3 (Sep., 2009), p. 418.

@ Massimo La Torre, “Professor Weinberger’s Lectures on Jurisprudence,” Ratio Juris,vol.5, no.1 (Mar., 1992), p. 124.

® Zenon Bankowski, “Neil Maccormick,” Law of Ukraine: Legal Journal, vol.2013, no.4 (2013), pp. 250-262.

® Agustin Jos¢ Menéndez & John Erik Fossum, Law and Democracy in Neil MacCormick s Legal and Political Theory, Springer, 2011, p. 58.

116



FEEREE HEZA R 2

(=) HEEELETYEF

FERIEETR T, B AL BE LA A EE Rl . DA TE ) RIS s ) AR I A T 730
M R —HM” BE; SCEERAZ NG LASCERGE B O AT AR S s SEUE 32 Uik A ST
. V8B L, BTGB GBS (SR, RIS R DX 5 T 22 s B B 0 — (3 FEE
ForE ;. G AN AR BT, FRATTE AT A E— 2B B e R 2 i 22 5.

1. “frahEX—Hmie” 5 “REXFET NS

178 (action) AN[FTFA47°A (behavior ). FEERPUAMARE , J&& HANGE 2 o X Ak 5 50 i Hli iR i
W AR, TR “IT30” i, BWAfTagE A ETE BRI IE R @, T
7 KT R, Mk TN AR ARNFENELSSER, AN RN A1, T
Ub, WL A IEAREE . A — T Bk R AT SRR ST AR A T S 0 FR £ Bk
SE. ML, MBS AR FRT B, FEL, BB IX T CERERT M CSERER
PEFPER e R WAL CHRMGR” 5 SRR BRI Sy, AT R AL
RN AERIS R B2 B, T A8l ——4kimi ok 2 T 14 S B AT —— P e T B 1 8 RN S

2y 7 @

Sebr b, AR T ELS (R SASERE B AT S EE BRI T SR SGe m SUZ HIIE s, 173 An]
AESE A AR XN s Atk F Yo BESAMT SRR TR R M40, B4 H R ISR T 2T 8
LB, (HADR R AR U R Rl AR BB EE R B TCHICR, N R Al
THSE B BIAT T LIRE . S =, “BRE” RO “KREE517, oA
] TR I R A TE— A AT S IR B ASAHE S rh A AR B R RORIEE R, X2 h SRR B PB4t
ORI T ] 5 T fo B A S B S UL g il B2 )T P B B RS AL PRI . 47 e X H i 4
A AT AR TR, O ah, BRI, BT EUMRAR S SR BRI G X Sy AR 2 T
FREmRETSIEAHBIE, (Bl T & Z AR IS, X SPr bR Pk st — K7 3)
e H RS " 4B, WK e “SCRAER R e A SR {2 ]

R, ARIEIERIRE R FEA ST Sy, AT AHEDN 22 545 s AN BRI AR £ “frsh g N H Y
B PRGBS GRS EARE T, MiET “SEahmirsh” © KSR aEER 5
Froadkml e fEA B RER, HEENEITUR BRI MUURBRAE AL R T . SRR )
PEFRG R R T, BRI Z AMAA EIRZRA “HIE T E” X —JE il (X — LT 58 2 0 E A
FEL BB 20 ), FERH) “IERFIRATN” . BNIAM AT Sh BLE LUK R AR “IEH R iAo #R
FEEARXNEL LI, S2ZAE, 255 v e hea bt PRl —f “JEIEUETHRF TN (informal
speech acts ) g, JPRHH TARBEEPRIIT N . BAAEH & ik TIEAF AT A AR EA FH T a2
WX ERE R BE N AR R, (HHEARR R RBONHR, BHKERER SRR A X —
A, AN RAEE N E R R R R, B (SIBE ) MG F AT Sh A AT R AR R
SRERAY . IESEG A F B R S B AR AT T RS AR A N IS TERR IR s [RIREHL, BB e

(D Ota Weinberger, “Institutional Theory of Action and Its Significance for Jurisprudence,” Ratio Juris, vol.6, no.2 (Jul., 1993), pp. 171-172. 5 ZiEE M
. XVUTT A A BRI R B RO AR TR B Y CENA R, WA CHEREAAET, ASCAKHTE “HLGIEARL 2 M T IR S B
TIRMEEFET o T RURMRS X B BE A A R a2 (it ), W LIZ:3 Ota Weinberger, Law, Institution and Legal Politics:
Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, pp. 112-115.

@ Ota Weinberger, “Institutional Theory of Action and Its Significance for Jurisprudence,” Ratio Juris, vol.6, no.2 (Jul., 1993), p. 172.

@ HIRMF B AL SRR IR ATE, TS0 S LA BT R, R EWNE TRGRMITE TRBTsh ERMESRE, H
by AEMEN L PP RSN A

@ Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991,
p- 6.

®) Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 158.

© Acts-in-the-Law 1X—HE& TR A M4, 205 H. L. A. Hart, Essays in Jurisprudence and Philosophy, Clarendon Press, 1983. p. 4.

117



é i: ﬂ ﬁl ‘ Academic Monthly % 52 % ’ 09 ‘ Sep 2020

SRR AT, gy, mH (S0F) WIS TN TEIRATRENS HE A AT 0 S 1
AR RPN, EFNIEERNE GEFEE)) SUERNTE ST RS RERE. I, ERFEEE
A AT AR MR R e Skl A Xt ST B R R ARIR , 42 5 % s A (G R I
KT WEAT A E AT AT R T —RPT2 Ak, REFEh 07 ARSI — &8st 8
B, XU ESRERAA T BEFR RIS, MRNEE, S8R T ELe s g B r)Z A
[, ZFEwf EAEPATR” S 2 S 102 1 2 TR IR AT 3h 5 5 IR 2R
AR, A SRR AN A TSl BT AS B R SR, AR AR AR e, iR
PR EEE A BT M2 R s WK AT Rl Arsh” BT sh i et LRl , XS]
FEMER R R A RIS T IR F T A BB TR ERFET N @ Hor S pi sl “AF
m k"

2. “SLEAEHRZEIENG” 5 CSCREHERAY G FPE RS

FEHE S T A TE R A SE R, 17BN — B e Re A TSPt — sty , Ak sl ol S v
B—DRAE, — MM, SCERIRMERE o] LIFE —Fh 3 ERE )y, B2 A R AR —Fp OC T M A S 55 1 48 X6 i
17 €281 L8 e = = S I Rk X R S K ol O e < -8 M S DR S K (SR il N R AR R Do
DSBS RS © ERBUARE K, IR FEAERTH 25 S BRInrE; FIERE S A B A FRAY
FEAFAEPTIE RSN, ORXT M EE RN BRI S . X TIE &, A iR —Fh o OGS
BRAEFLA MR R G, W) CSCEAMERR A A7 TS IR IR AR B S SR B X A3 R R
FHT S, e )5 S s m) SR SRS 1 B DCHR, T AAE— M T A U AR VA —E TR
T —THIEE T URA R, X R TIE A A5 () ST 2% RN — R A 32 Lo

BT, BRPIAAS O SO RRAE . ARk . Blo s vl A N SE R, BRI R ] i i ) S B B
PERUESE “RERA” . DARTAN se Pa 5, TR A2 4 S SCFE R e Hh O TR WA DA S HA F 1R 2
(discourse philosophy ) A RETE/S IR A1 UE ] REPE R Tk Z Ir LUR MR A, HIRNAET . FigmAmTL
WA T H, (HEHAEMSTHARER S USRI Mk, RA#EEEE T e T
(B2 BRI A s I . AR SR A 1 S 1 500 LR 4% X TR ol 55 7 i e S P i
F UL IF ARG . BURLHEN R, BRIk s i TSI EIERE X, KA CHiEEin e —
FIFEFELS, AP TR, —DRNE ARG — B T R P SRR S5 IR, I — R R
R S2hR L, BB P RB A 1S R R — B s RORsE, LR AT ie 3
FAET XS BRI & L Bk B e ST A B0 £ B PR e e . © S R AR (AR R
Al REHB LU 22 A i S A B ] 5T DA T XA 2 o ELAR S R T ] B b £ v il R

HEPAks AR, %% s i T HR R A 3 T U AR — e IR, T w ks ierp
S AL PRI F I B R A 040, AR H IAE TRt B T S AR T8 AR S e i S e 15 2
PR, IPRERh S BEVERRVE AR Y AL AR, NG T R T A AR

@ Neil Maccormick & Zenon Bankowski, Speech Acts, Legal Institutions and Real Laws. in Neil MacCormick & Peter Birks (ed.), The Legal Mind: Essays
for Tonny Honoré, Clarendon Press, 1986, p. 124.

@) Neil Maccormick & Zenon Bankowski, Speech Acts, Legal Institutions and Real Laws. in Neil MacCormick & Peter Birks (ed.), The Legal Mind: Essays
for Tonny Honoré, Clarendon Press, 1986, pp. 128.

B Ota Weinberger, “ Conflicting Views on Practical Reason: Against Pseudo-Arguments in Practical Philosophy,” Ratio Juris, vol.5, no.3 (Dec., 1992), p.
252.

@ Ota Weinberger, “ Conflicting Views on Practical Reason: Against Pseudo-Arguments in Practical Philosophy,” Ratio Juris, vol.5, no.3 (Dec., 1992), p.
267.

® BiRZ . (EEEERIENE), JUat. PEEEEE L, 2003 4F, % 172 i,

® Ota Weinberger, “ Conflicting Views on Practical Reason: Against Pseudo-Arguments in Practical Philosophy,” Ratio Juris, vol.5, no.3 (Dec., 1992), p.
253.

(@ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, p. 189.

118



FEEREE HEZA R 2

MRS (X — 5 — B BLRAAR BT IR, BT LU A 275 2 BEAB A SE B 27 ), T 16 942l 49 2 A e
TEASNT S o SRR (PSR 7E T, FRAEA T HEW] 1 SE IR AEAE A T REME RIS DT A H &
LI ALSBF 4T T U o Sl RN A AT, SC G PR PR AN REAK Sy T e b A R Lo
55 RS SRR YA EANE A P SR R R S |, T EGATER] T AR SR, T EA
AR PRERMEHE . © X — e g A W AE 5 A4 (Smithian Categorical Imperative )
ZHe S, CEAEUT TR EAG DME TR 2 ST e — A SRR RO AR R AR, SR BT R
FOHEZ A TS S FAF O R Z MM IERSZ I IEHIE B W] 18 1E 6 B e T A
2 MEN . LU, ATy, R R RO R AN IE SRR — B L KR A A, 22
FIEME RIS R B IE I U T L RCHE 2 i Ak S o B, T AR 1 v 5 S e B A
WP EOR Z AR B TR ARAS , T A irh” A T B A AR s i T
AN E PR & T 5L BRI U H R AP, RS B ) R s 3 AR e, ARSI A AT L
W BRSO R E TR T AT A ORI M Y A R, AT B TR LA M
FRCHIB BB S 1S 250 AL IE R ZE R T A AL, il R BT

3. “TERMVENLE" 5 TR LS

28 XA T S FRR AN S AR A 2 P Y IR, FRATAFLARTREE 5 Wl B RIE LS o TEBR A%
AR, e AR 2 A2 A AR, AR S ke T . R
PR 5 S AR S B R S R Z AN AR SO X, T X — XA Bl 2 D Re ey . e
PERRAR AP SL R, EORE AR T o 7 I Bt & rp R R A AT TRt 2Rk . ©
“TIRE” SETEATUORY “ATzh” A CSCERIMET B REOCHR, BT WA MEULE” RN
75, DR PR A ) RE P (4 i o B A S R A TR I RE S M 2 R B DG T — A Y, SR
b, AERATEIIEX—H IR 2 S A R 2 RIS, BATER R TT I RE IR e ny 92 A B X — Ak
filh, SE BT 5 AR AR B RS, B I ABderiR “AEITIHERA R, AT
PIA TR B — Rl TEMEE X L, BT — AR IR A SCRE A BRI 7 ST S
JEZ Bz, B HARTESE T B T s B2 M Te T 1Y, EAR SR SRR — sy, S
AR CSEEREE RN, IREIE CHGERE N O Y T A A TS N AR 2 A XSk b
ST RS LA I AR ) EBAE R, M HARUUES T, BIRA 1525 s IR A S I BE 1Y
URIZ SR .

TEZZ s B A, T EE LS A B AN SUAS RRAR SR PR R 2 T8 S S B B B A R
WK, 1 HARABER SRR R AR e . BT 7E TR TR A IR LA 77 H AR X R 7y v
ANFTREFAT IRV, J5 38 W TE TR R A B - AGE 5 BT U AR AISATE REAE X R R > B3R A T 2500 X
Gy o BB RN R T AL S R 10 (A Bk, © (ELIA R LI 5 ST 48R IX A A

O© TEREREAM “Law, Institution and Legal Politics” —BIIEMFF T, EHZH MR, “TAEARKIN, KA CRIENERERIEE
T 1 ZEZ AT h IR RIS E R % iy 3800 [ B g s e SR A AR AN S LA A .7 22 Ota Weinberger, Law, Institution
and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, p. x.

@ Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University Press, 2007, p. 2.

(® Neil MacCormick, Practical Reason in Law and Morality. Oxford University Press, 2008, p. 178.

@ Neil MacCormick, Legal Reasoning and Legal Theory, Clarendon Press, 2003, forword.

®) Neil MacCormick & Ota Weinberger, 4n Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, pp. 36-37.

© Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, p. 28.

(@ Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, p. 21.

Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991,
p.5. MR, CSEERET 5 MR IFARTEAASER; EBPHARIRE, “SEET AN CRET ERETREnE, (2 CRNE” SR
e FEAHSY o

© Neil MacCormick, H. L. A. Hart. Stanford University Press, 2008, p. 42.

119



é i: ﬂ ﬁl ‘ Academic Monthly % 52 % ’ 09 ‘ Sep 2020

ERTRIGT oI NS s D . TR, R R R ) R E S SN D R EA T
IERE “PIELAE A S UM BIAG , ©SRT, ST TR L R, BN B B A
FUAFAEFAUE BEERE RN T IR N SHE B 7 A EFEik e . © 2 3 e A ORI PR
AT R, I HRE nT I SR i e BRI At A i S L+ 22 80 I A5 A e id — ELIEZE 31 5 AR
AL BT I B e B R s A M2 — A T UL, BN UEA SRR U N, T EL T 15
AN TE DT TR SRR SC 1 LR S B2 B, TS —RE AL R A TE AU v o A —Fh > 5
HRAEAT AT B 2R LI, R S BETBh SCR M — 3, (HA R e RIS 7,
Sbr b, FEAREFE AT MBS, A7 00 T 1 A A © 2 BUR ISR S RO BT e . ML,
TEUES I AR L, 2275 B s b —20f ) B AR IE OSSR e A S8 O adid —A4> “HEBL™ #9435
SRAFATULH ), T AR D2 — e ofil B P SRR T s i R S5 I P S R AR 4, BT AT ol 32
PERRFY 2 T HRAL E R AF A — Bl I BUSOE I My AT IR« B0k LA RN S 9 5, Bk
RIS LT 0 T LR o Py T 0 P W B P M ) R B R IE R ML R 7 2
b, W ER SR A I B, HABUR AR E M X R RS

SRR TN 2275 5 S BRI BE R R AR R A T R H AR O NS, H
XTI P TRZ 25 8 IR E 2" L, BEPAR G DR “AIE” [,
B SR A R B, T 22 2% i DU S o X WL R PR R R R 1
JEPESERN” R, HZAERNATE T ks 25Xy “J7 . P, — & 7R RIS AR
HOARIR” 5 I ZRIRNEZES, T HE R RIS 5 CEARRT RS

4. “SLEEXT M CJRSSEEX”

FERRPAAMAR L, “SEUE 32 0 AR UL 2 DU 5 T N A A RS (LA v RE T A 4 A A
TSy s B ARl e T NS MARME AT SR et s AR SHER R ol LI SRR
WHAMNERI & © VBB IRR, (eSS LB H MR X E, TR S — R AR
RN, XSEPR bR B/ SR RIA | SRR A 2 B B LR BE A VS L S AT E IR R BN s TEB
PUARRAREL, B 20 FOAPURIREL, M4 53 e M T ARMERE M AR (9 S LI R 7 15

KBRS, 55 BT udhy “HI R ARE S S SRR T BB A H . I AN
2RSSR, B2 L5, SO B IARVE “ IS S50, i 2% vd ] 2J 150K
HARAE “HIBEMEFE” . FE55 =05 b, T BRI 22 2% 5 wg 0 DRI Y £ 2 JRe T o ol 38 v B8 1) 16
R, IR AE A E TRETENE, AE SRS S S B R R i EAREE T, BRI
T SE T IHAF A B & o 550U S b, BRI AN 8 1 [ J@ RV Y s DA 1 v LA 7 AN B P
&, AHRX AR E LR SEMEAAEL X, 7€ “An Institutional Theory of Law” — 45 Pl TR BER AT
COMBSTRRET STIE T S, T R AR IS B R A T S O R B R B R, XSk T

AR BRPMAMS TR L B R B AR Ml BEVE I Sl 2 307, T A2 2% DU D Mo 2k B

O H.L. A. Hart, The Concept of Law, Clarendon Press, 1994, pp. 82-91.

@) Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University Press, 2007, pp. 64-65.

®) Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University Press, 2007, p. 63.

@ Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University Press, 2007, pp. 49-68.

® Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, p. 5.

® Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991, p. 29.

@ gk, UDHAHEERNE: BRI ME LS WEAZE “An Institutional Theory of Law” — Bt XL H I IAE T B EIEA Ligis
BRI, (EH A —Se i 2250 . L, 7eiZAih, BPEIRIELSREIEAE T BB (beyond ) SEIEE L5 HAREL, T
9 R MR P B 2F ket — & #EfT “JAA” (convergence ), 5 HbHE: BRIAMAMSAY “Beyond Positivism and Natural Law™ 57
% % 5 () “ The Convergence of Positivism and Natural Law” . 2 [ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New
Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, Chap. V-VI.

120



FEEREE HEZA R 2

S ESHEEX”, FEHIBRIN CYFTIE RS R ERE R CSHEE X IS T . B AMTES
KHIAT CHRE 5%, B sR—RE saEE "

WA B s AL, — R BB PR ScE 3 7 BRI TR A7
FEAR B T2 75 6 JE A o 0 3 R T (0 il ); B AZBIr (HEsisidni ), @
HIBIR, GRS H R BRI 13 18 AR S RS, PR ESRIEE L 2
SRR SR TR A B A R A S AR S R . SIS R IO R, %
25 S AR G A (A AEAE S b I )5 © (B O 75 1 R ELAT (S R 52
P WX — s, T LA TR 75 (X AN e M 2 AR R G AR, AR S R AT AR
BT @ SE R A 43 B (Y B phy e — BT AR SRS By B B B e — A1
FEPR R SXSEBR DR, BEOFETT LA AR, AL B I 2. T
BRI B PR LGRS A — AN 22 e T I, B R e T
—AHMERD CTEAST B, I RS ST A ELE A M A A, AN S S R
WO B B TR . TR, FE B R T AT B AR I SO RO
BFEAE” TR (E i TS s, el R B BER RN, R
4, © T LA XA 5o A F 52 TR 2 5 SETIE 3 SR S B R IS O — i R EE RIS . BT, B
PR TS 12 %25 S e 30 7 2R R B P SEE 2 S5 5 SiE 2 U IX 4k B TS . B
PRI SR U A 12 S J S AT PR Aot , (L3 — S0 U itk — 2 M e 2 i i
R A TR P AR B SR, VAR A B (0 R B P03 o 2 S B A T B B 1 e AR
J1; W FIE N T2, e TS SR X

M. &i&

VR BE TR TR B R AN, BT USSR S s Rk, AT AR Sh ARl A
e, BRI LR — B R RO BEME RS, T 3ok 2 A A AR AN [ (00 EE A AT A= AT A RIS AE A4 )
JERE . LR AAFRY “HTIHSRRT, FA T LA B

HOERE R E T SOR BN, A ARBS b, il 32 ey T NSRS Rt , iz
P AN SRS A BRI s THIRE 32 3 B 2o R 7 AN UG IX bt 2 B SC R PR AR Ay ]
R, Bl 3 2 SO ) B R S R S ARV SR T 2R a0 v SR, IR AR IERR IESR
PV TSR BRSSP A T . AEBEINIR L, AR Ry T NS S A R BIE = I A, I
EAHERE L e (ol ) B2 vk B B R Z R A R R RISE 35 5 THIf B2 3 S B sr S MRS RO AR 2R F 51 A )
FRER VA5 R 0O R BRARAE Dyl BE ARk, B o 2 32 SUUPAMN G LA T 3R 5 A A i B S

® Neil MacCormick, Institutions of Law: An Essay in Legal Theory, Oxford University Press, 2007, p. 5. #E&Z B % sl “faSCiE £ )" H, AR
FESCHR, 430 “A Moralistic Case for A-Moralistic Law?” FlI “Natural Law and the Separation of Law and Morals” . Filf SCfie i 4 % % 72
A B AREAERSEIE T L X R B AR E X, FSCe i 5w ek iae i, I mxEmE R (nEEa
FrE) A,

@) Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, D. Reidel Publishing Company, 1986, pp.
128-129.

(3 Neil MacCormick, “The Concept of Law and ‘the Concept of Law’,” Oxford Journal of Legal Studies, vol.14, no.1 (Spr., 1994), p. 7.

@ Neil MacCormick, Natural Law and the Separation of Law and Morals, in Robert George (ed.), Natural Law Theory: Contemporary Essays, Clarendon
Press, 1992, p. 111.

®) Neil MacCormick, Istitutions of Law: An Essays in Legal Theory, Oxford University Press, 2007, p. 242.

®) Neil MacCormick, Concluding for Institutionalism, in Maksymllian Del Mar & Zenon Bankowski (ed.), Law as Institutional Order, Ashgate Publishing
Limited, 2009, pp. 199-200

(@ Ota Weinberger, Law, Institution and Legal Politics: Fundamental Problems of Legal Theory and Social Philosophy, Kluwer Academic Publisher, 1991,
p-29.

121



é i: ﬂ ﬁl ‘ Academic Monthly % 52 % ’ 09 ‘ Sep 2020

SCHE, REHAS A T RS EE DL R ST 2200, AR A B SR EFa) AR e 1 T
LA B MR A e S R . TER TR _L, R 3 D T NI AR R SR
7 BPRGEHRU) Z BRI CSEIGIEE 7, RIS B BB TE R S ORI
() BEVE S A EEASSR R SR 7 551 Y, 2275 % 5 W5 Sk 3 SRR ARG B AN TF S
BUOMIEHEROAAAE”, i R BEE TP IR IR S 3 A BEAE SR 7E [ B PS8 07 B8 [a) Hh s 25 B1e
H EAA 5 KA

TEFS A S RE SR B X L, FRATTWT US40 b A 17 B N A R R . e T IR )2
T, DNTITAS T 3 b by A TH I BE S SR NTEAS /2 o B T IR H SR — AN IR S A A BE Al TN
Sl ZFAIE B R ToE, 1 HALTE I AR A AR A A R e R — AT AT B SR, X
ARAEAYFREE FRSCBER, NIMRAS AT IR, 245K, “BiH” AR AASES ey, ©F
BAETEMIRA]: WAL R LRGN E M (R IR RSO, IR EN 1
1 ESE R AR AR E a8 H R A, BRSNS RO . B E ., M
DI EASII HE A SIS R R, BN R BEE ST BN A TR AR sE Y
HEE SRR

(AXHEAEH201S FEERLEEEFELAAATE “ANAERENFEREL ST HEE
(15SFB3001). FEHEAFAAITE “FLEMNTE: WAZAHAR” (2019XZXS-017) B W Bt R )

(FTiEm%:. X% . L &)

Institutionalism of Law Revisited: The Distinction between Old
and New and the Analysis of Similarities and Differences
WANG Rongyu
Abstract: There exists a difference between old and new in the sphere of institutionalism of law. The old
institutionalism, in a sense of sociology, defined the law as institution as social order and organizations,
while the new institutionalism which is based on the theory of the institutional fact is aimed to “present a
socially realistic development of normativism” and has some commons within the ontology
recommendations of institutional fact, methodology pluralism and the place of practical reason. However,
there also exist some differences as following: a formal and finalistic theory of action vs informal speech
acts, the logical theories of practical reasoning vs the theory of rationality of practical reason, the normative
conception of institutions vs the conventional conception of institutions, the attitude of positivism vs the
attitude of post-positivism. During the processes of more than one hundred year, legal institutionism, within
the dimensions of academic ways, theoretical resources and direction of development, has have converged
effectively the relationship of normativism and anti-normativism, improved the theoretical basis and
content, and enhanced continuously the theoretical autonomy of itself. As a benefit reference, the current
domestic studies regarding legal instititution should focus more on “the normative development of empirical

research” than before.

Key words: institutionalism of law, Neil MacCormick, institutional fact, practical reason, post-positivism

122



