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http://ent.people.com.cn/n1/2021/0724/c1012-32168615.html.

(3 See Sherman E. Lee, 4 History of Far Eastern Art, Prentice-Hall, 1964, p.132.

@ BER . (BIEARZARRL), Jtat: hEFERAE, 2019 48, 551 00

® #owk. R20: CHORBEaREegE), Juat. RIEMRA, 2009 4, 5 16-17 71,

© skAMRER: CHEDESREGETR), Lot WEIRIFT R, 2001 4, 55 149 5T,

@ Bl SCpdofEfss: SICPESCYIRR SRR ), B#E8: IARmMEL, 2002 4, 45 52 51,

® XA EIRIFE N LGN T TA . Fd AIFSC - BFE (Sven Hedin, 1895 4F ), ikt S A AMTIHIA ( Marc Aurel Stein, 1900—1915 4F ),
2 A4 A (Panl Pelliot, 1906—1908 4F ). 5 [ A& 48 /K ( Albert Griinwedel, 1902—1914 4F ), {8 & A #)7% 52 ( Albert Von Le
Coq, 1902—1914 4% ), HRE A RELE (OmpmenGypr, 1909 4F ). LIRS AT JI/N—BE R e (19 H A KBS IRKBL (1902—1914 47 ), EEA
228 - IR (Langdon Warner, 1923—1924 48 ) %5, ZULPRSCEHRE : CRAWINEE (30C78E)), L. BigsCfm i,
2001 4F, 45 3031 U0; XKHG: CGEEZF MR GBHESCYZ iR ), CHHRUIT) 2000 455 2 15 WA (STAURA RBE LA 1 s
o] i 5 PR PR 2 ), GRS AR (WL )) 2018 4E%F 4 ], See also, James Cuno, Who Owns Antiquity? Museums and the Battle over Our Ancient
Heritage, Princeton University Press, 2011, pp. 88-89; Karl E. Meyer & Shareen Blair Brysac, The China Collectors: America’s Century-Long Hunt for
Asian Art Treasures, St. Martin’s Press, 2015, p. 181.

© SWEESE . (PRI ESCEEE SRSk Eng ), Jtat. e dmpgst, 2017 4F, 55 37—44 10,
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2014 4F, 5 86 51; R (HhEsiafmit? RIFEK el E g ), CGeptitht) 2013 45585 3 .

@ SIWEBUK: GEREESMNKRSCREARRE), Jbat. hEBER LML, 2013 48, 45 243 5L,

@ S (PSR LLHAARIROGBOR P IEZEAR ), (EZASCIE) 2021 4E5 2 1.

@ fhn, 1925 422 1929 48, Jel 1A RAREGRBCT . Mg Es Ay, EhEHERHS T BEAEE, HAFBRHERESH.
1935 4F 3 [ KRS ARIRE N 5 E AW AR, ORI AR R R AR CGeaALBhE ) dERE. SRR - AR, Ak - A6
He/R - A HER ST CEFENORCPIE . RERREIMZAREE AL ), KAH . REHEE, Jbnt. Mk, 2016 45, %5 98 TI; Pk
B (R EAENETEER GRALIIED: BEarrE RIS ), (ERASIIE) 2021 4455 2 8,

® Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage,” in 217 Collected Courses of the Hague Academy of
International Law 215 (1989), p. 229.

© RARER: CHEDESCREFTTR), 61 I,

@ Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, pp. 8-10.

foln, B 2L A R ZARRRINL T AN . B BN BRSNS e B 2R LR . S
F: (ORI RN E AR SR Z ), CHEZA (BU30)) 2019 44 3 .

© Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, p. 286.

See Donald Malcolm Reid, Whose Pharaohs? Archaeology, Museums, and Egyptian National Identity from Napoleon to World War I, University of
California Press, 2002, p. 54.

@) See Karl E. Meyer & Shareen Blair Brysac, The China Collectors: America’s Century-Long Hunt for Asian Art Treasures, St. Martin’s Press, 2015, p. 26.
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(D Dalia N. Osman, “Occupier’s Title to Cultural Property: Nineteenth-Century Removal of Egyptian Artifacts,” 37 Columbia Journal of Transnational Law
969 (1999).

@ Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, p. 5.

® kAR EG: CHFRESRRERR), 59 1T,

@ See Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, p. 280.

® SRR TR S ESCALIR SR ), 45171 T1,

® See Karl E. Meyer & Shareen Blair Brysac, The China Collectors: America’s Century-Long Hunt for Asian Art Treasures, St. Martin’s Press, 2015, pp.
225-227,231.

@ See Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, p. 180.

SRR s (SEAUR A S BE 2R O D s I 5 BRI A ), CHRSBZAR (30)) 2018 4F5H 4 3],

© SUBRETIE . BRI CEURBIAGRF ), BRI CEUEARR %), L. DHRLEENARAL, 1980 4F, % 236 Ui,

Irini A. Stamatoudi, Cultural Property Law and Restitution, Edward Elgar, 2011, p. 17.

@) See, e.g., Harvard Art Museum, Reframing Tianlongshan, https:/harvardartmuseums.org/tour/reframing-tianlongshan; Center for the Art of East Asia, the
University of Chicago, Tianlongshan Caves Project, https://tls.uchicago.edu/; The Getty Conservation Institute, Wall Paintings Conservation at Mogao
Grottoes (1997-2010), https://www.getty.edu/conservation/our_projects/field_projects/mogao/overview.html.
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(O See Shannon Stobbe, Cultural Property Internationalism: A New Approach for Restitution Cases, ProQuest LLC, 2013.

@ AFZPFR “Wl”, BRSNS RIS, WA ST BOR T TR ARG . 20X el T RE 3R ), (AR
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@ ZUWAJEMTERF - 2R (GRILEIR. RIET ORISR ), REAE, bl BREARGE, 2016 4F, %5 175 5i.

@ See Justin M. Jacobs, The Compensations of Plunder: How China Lost Its Treasures, The University of Chicago Press, 2020, pp. 280-281.

® See Jason M, Taylor, “The Rape and Return of China’s Cultural Property: How Can Bilateral Agreements Stem the Bleeding of China’s Cultural
Heritage in a Flawed System?,” 3(2) Loyola University Chicago International Law Review 233 (2006).

See Jos van Beurden, Treasures in Trusted Hands: Negotiating the Future of Colonial Cultural Objects, Sidestone Press, 2017, p. 67.

@ See James Cuno, Who Owns Antiquity? Museums and the Battle over Our Ancient Heritage, Princeton University Press, 2011, p. 92.
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(D See Evelien Campfens, “ Whose Cultural Objects? Introducing Heritage Title for Cross-Border Cultural Property Claims,” 67 Netherlands International
Law Review 257 (2020).

@ SWEBUK: GERIEINILRSCYIRIEALRE), £ 25 Ui,

® Jordana Hughes, “ The Trend toward Liberal Enforcement of Repatriation Claims in Cultural Property Disputes,” 1 The George Washington Journal of
International Law and Economics, 33 (2000).

@ Government of Peru v. Johnson, 720 F. Supp. 810 (C. D. Cal. 1989).

© WRICYTERIE A ESAEARRL, AREHFEORIE T B 4 e R /R TEE

© e 1985 4 (WA ) OETERS &G R LAY ST IR T “E 5 S & RIS BEAZRACHIRIZE, (EIZEFR iRl A FeA 8
Gy SCARIA T, JERE I S L s sk R Nl Ak, BB RS SRR B AR AT L BTA AL, John Henry Merryman, “The Free
International Movement of Cultural Property,” 1 New York University Journal of International Law and Politics, 31 (1998).

(@ See Alessandro Chechi, The Settlement of International Cultural Heritage Disputes, Oxford University Press, 2014, p. 69.

(® See Erik Jayme, “Narrative Norms in Private International Law-The Example of Art Law,” in (2015) 375 Collected Courses of the Hague Academy of
International Law 9, p. 37.

© See Judith Church, “Evolving U.S. Case Law on Cultural Property Disputes,” 2 International Journal Cultural Property 47 (1993).

See Sherman E. Lee, 4 History of Far Eastern Art, Prentice-Hall, 1964, p. 132.

@) See James Cuno, Who Owns Antiquity? Museums and the Battle over Our Ancient Heritage, Princeton University Press, 2011, pp. 91-92, 107-108.

©@ BA: CHEBASCH TP HIEERNE ), (il 5308) 2003 45 3 B,

® SR R REG TR Y Sl — S M o6 ), (b EZ R T ) 2020 4E57 3 39,
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@ James Cuno, Who Owns Antiquity? Museums and the Battle over Our Ancient Heritage, Princeton University Press, 2011, p. 94.

® See Judith Church, “Evolving U. S. Case Law on Cultural Property Disputes,” 2 International Journal Cultural Property 47 (1993).
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(D Zuozhen Liu, The Case for Repatriating China’s Cultural Objects, Springer, 2016, p. 87.

@ SUigiteds: (REYRGE), JUnt: FEBOERZARGE, 1999 4, 5 218 11,
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© Limitation Act 1980 (c.58), s 2, 3(2).

See Neil Brodie, “An Archaeologists View of the Trade in Unprovenanced Antiquities,” in Barbara T. Hoffman (ed.), Art and Cultural Heritage: Law,
Policy and Practice, Cambridge University Press, pp. 52-63.
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(@ UNESCO, Means of Prohibiting and Preventing the Tllicit Import, Export and Transfer of Ownership of Cultural Property, Final Report Prepared in
Compliance with Article 10.1 of the Rules of Procedure concerning Recommendations to Member States and International Convention covered by the
terms of Article IV, paragraph 4, of the Constitution, SHC/MD/5, 1970, Annex II, page 10.

®) Evelien Campfens, “ Whose Cultural Objects? Introducing Heritage Title for Cross-Border Cultural Property Claims,” 67 Netherlands International Law
Review 257 (2020).

@ See Roger O’ keefe, The Protection of Cultural Property in Armed Conflict, Cambridge University Press, 2006, p.198.

® John Henry Merryman, “The Free International Movement of Cultural Property,” 1 New York University Journal of International Law and Politics, 31
(1998).

Francesco Francioni, “ Plurality and Interaction of Legal Orders in the Enforcement of Cultural Heritage Law,” in Francesco Francioni, James Gordley
(ed.), Enforcing International Cultural Heritage Law, Oxford University Press, 2013, p. 14.

@ #2021 4F 10 H, ~AUH 51 MGFAE, BIFENSCHRTARE, SCoigEmg L. #72%  kESEIEARIA . See https:/www.unidroit.org/
instruments/cultural-property/1995-convention/status/.

See Irini A. Stamatoudi, Cultural Property Law and Restitution: A Commentary to International Conventions and European Union Law, Edward Elgar,
2011, p. 32.
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@ Comment, “ The Tllicit Movement of Art and Artifact: How Long Will the Art Market Continue to Benefit from Ineffective Laws Governing Cultural
Property?,” 13 Brooklyn Journal of International Law (1987), pp. 55, 64. LK : {1970 4F UNESCO AZIWFFY: A . Soii5okdE ), Jbm: h
EIBOA R ARAL, 2015 4%, 45 105 BT,

3 Act Concerning Controls on the Tllicit Export and Import of Cultural Property, Supplementary Provisions, Article 3, https:/en.unesco.org/sites/default/
files/japan_act control illicittraf entof.pdf.

@ Act Concerning Controls on the Tllicit Export and Import of Cultural Property, Supplementary Provisions, Transitory Measures.

® See Toshiyuki Kono, “Japan’s Measures for the Implementation of the 1970 UNESCO Convention,” 8 Art Antiquity and Law 107 (2003).
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(@ Wallace Coffey & Rebecca A. Tsosie, “Rethinking the Tribal Sovereignty Doctrine: Cultural Sovereignty and the Collective Future of Indian Nations,” 12
Stanford Law & Policy Review 191 (2001).
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O B. Hollander, The International Law of Art for Lawyer, Collectors and Artists, 1959, p. 21.

@ Rhgth: Ccdotesgissg: U ESCYILIR SR ), 5 27 1T,

® See Evelien Campfens, “Whose Cultural Objects? Introducing Heritage Title for Cross-Border Cultural Property Claims,” 67 Netherlands International
Law Review 257 (2020).

@ T, WRIEIT: CRAEPRE ) S—% - H—o00, LY, Jtal. hEK ARG, 1995 4, 45 328—329 T,

® See Robert Peters, “ Nationalism Versus Internationalism: New Perspectives Beyond State Sovereignty and Territoriality in the Protection of Cultural

Heritage,” in Anne-Marie Carstens and Elizabeth Varner (ed.), Intersections in International Cultural Heritage Law, Oxford University Press, 2020, pp.
364-388.
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® See J. H. Merryman, “Two Ways of Thinking About Cultural Property,” 80 The American Journal of International Law 831 (1986).
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See J. H. Merryman, “The Free International Movement of Cultural Property,” 1 New York University Journal of International Law and Politics 31 (1998).

@) James Cuno, Who Owns Antiquity? Museums and the Battle over Our Ancient Heritage, Princeton University Press, 2011, p. 92.
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(D See Robert Peters, “ Nationalism Versus Internationalism: New Perspectives Beyond State Sovereignty and Territoriality in the Protection of Cultural
Heritage,” in Anne-Marie Carstens and Elizabeth Varner (ed.), Intersections in International Cultural Heritage Law, Oxford University Press, 2020, pp.
364-388.

@ See B. Hollander, The International Law of Art for Lawyer, Collectors and Artists, 1959, p. 21.

() James A. R. Nafziger, “ Cultural Heritage Law: The International Regime,” in Centre for Studies and Research in International Law and International
Relations-The Cultural Heritage of Mankind, Académie de droit international de La Haye and Koninklijke Brill NV, 2014, pp. 145-247.
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Jurisprudential Thinking on Cultural Property Recovery from the
Perspective of Cultural Sovereignty
—— Based on China’s Lost Cultural Property from Cave Temples
HUO Zhengxin, CHEN Ruida
Abstract: Under complicated and unique history background, the loss of China’s cultural property overseas
around the 1920s, especially those from cave temples, not only constitutes the infringement of cultural
sovereignty of China, but also brings a series of legal obstacles to the international cultural property
recovery. At the domestic level, the lack of evidence for the origin of cultural property, the ambiguity of the
legal basis for ownership, and the modern civil law system have posed obstacles to the claim for cultural
property. The non-retroactive effect, limited scope of application, flawed design and insufficient
enforcement of current international conventions, also fail to provide adequate support for the recovery of
cultural property at the level of international law. China should adhere to its cultural sovereignty in the
recovery of lost cultural property, with the idea of building a community of shared future for mankind.
Through strengthening the investigation of cultural property lost overseas, the basis for recovery could be
clarified. It’s also important to develop recovery strategics based on the legal status of various holders. By
taking the international cultural property recovery into a coordinate approach to promoting the rule of law at
home and in matters involving foreign elements, to improve the rule of law system through legislation, law
enforcement and judicial procedure, and to take active participation into the reform of international norms,
the formation of a new international order favoring the restitution of cultural property can be eventually

achieved.

Key words: cultural sovereignty, cultural property recovery, legal dilemma, cave temples
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