ol

— AR 2B RES

i E BERFEGARAREENMEKRZR, EEAEPXTAAA, THFTHEENA T LEEXY
AAERFEWEATL, FTURRAERARE FENEFELER, AL E LI A&7 Bk &l 445 %
BERAFELATNELEE, ARV H S ER T VS, KRB EALABRHWNEFATEER
B AR, A7 E O AT R HATHE VT4 R 3B B9 & B IR T R R TH TR SRR R b A AL R A
W Fit, EERAMNGRENURIIHRNABEFR T FHEDIEAFHRERNNES, B TEEL
W—fraFey, BLENEHERANFEEEERR,

KR FL A BELEE N RELIEFR e E

fkERELE, LERBRFYREFRAE., PEHESHLFERALR (L& 200030 )

FESES DY XEkFRIZAD A XEHS 0439-8041(2021)03-0114-11

—. 5lig: EBERD “FX vs MR EH

WA AL PRSI Z RIS R, SRR E o P i )8, the— KO, e 4 ket h, 77
— PP G, SRS, RE A BURE ARSI SY , RN G
SEE VLTS AL SERT S s 52 WIS 0B ZOCAY, NSRRI . ©
s, WATLMHEEEFR “HE 3 7 (normativism ) 5%, RIEFRA “[MEE L (anti-normativism )
WFFE. @ AT S, EARSHIEM T B H bR Ra R IR R, BRI Y 5 AR D
SEEEH TR F RN CBERAG . BRI H A A, A B R BN © 7
—ERREE b, RERIEEERE TR 5 R RS SREAL T X 3 IR A BB AR A

.

SRR Y

O S WA 9501 COCTRBRERMRE), B CEFIIRIRIRTRA ), Jbat: Bfilifinst, 201746, % 528 50 sfokfd, s
AR (U EEERSEIENIRR I e hs ), Redxte . kM. CRRRIEERTIT: ATTEEA), Jbnt: Bftlipit, 2020 48, 5% 1—-19 5L,

@ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, Springer Science + Business Media, 1986, pp.
1-30.

® MK, FEFTRMTERTT R FI R ARLERT . AR TRT AZ WA A . ORI 5 HLON ) ) s S ok 5 e
MG 2 AR 2 ), (oK) 2015 4R58 3405 HEEZE. (EEBoP UG ROtih 2
2020 AR5 2 9],

@ Oliver Wendell Holmes and G. Eward White, The Common Law, Harvard University Press, 2009. P. 3.

R P SEERFF ST e
MW E N FIRIN), (hohiks)
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F LW EEM A

AR R P HESRMAVE R EIZORE, MEAGH, EREEERN . IS SIS e LW
TP ARZAT BB S ISE R GRS, TR 32 S SR VR T A S T T . A T A IE AR S S A
Z IR Ry Aa XA S G, AR K OREEECT AR R IRDG, MRS, R RIB I
WLy, AREHELE AR, ARSAEME, DICRRERATASE" &80T LR H S A 2 [A]
MR, VHE 2, ARSI A E R R B, AR R %R A AR
T, A ARG SRR (] (I P, 45 D SER N 2 (RIS , TS M B N T B R AR T fifi A
AR R A IR A A 17

ORI, WESANDRFEARS . F5E 1, S IEANE S S Z B R RIS, AR
PARSHIEF X (legal positivism ) [ FEZ22R TR, RZNABZA, 19 ARSI 32 4235 BT T A
H, EERNEER FAGE A, IR R BN B4 MBI RS H2, OS2 5]
(UHIER A HARIEFIRSEE ) itiE: EACE A IIE ST 7E? S T MRS, AR SEE
SCHARERME AR I HE Sl i 35 S0 A AR SR IR AR 2 () 5 AR 2, DR AR R Rt
" ( the social thesis ), ?

b, IR R N A 1 P R R 2250t 2 i 03 sy At SRR R A —e . o R 24t
S IL ITERA T B AR T A B A S EACE (BRI B s ) Az s, AR T
VAN, IR N R 2o i B3 BRI T B 1 2 . T3 Pl 2 50 2 2 8 R M R 2 R B PR
MR R SEE 3 LA, SR BIE T “HIEF 38" (institutional theory of law ). ¥ A4 il s 1
e, AR RS —— X T ARy Wt (i AR ) R, Rk
S VE R ARG S A R S (B G R SU50 ), & AN RARIFRFST; fil R
AR A A EA A B X, R EA 2 WA E A s, [FIRHAE i 2 S 2L
FIEE” . BARE B W L RB R AR R S S ABERT S, (BB ATE R “hI R SEse” EA R B
PR BT (AR “Bk”) rottagisz, ©

BRI R AR SR 32 S BRI W Bk b RS SR Z A A, (HR R A SR A AR AR T
BARARRR A FENE, B ARSI T RS PR, BV R EEEE, NI, Bk
BRI #2425 v MBLRMAAR AR ZRON T S AEAE, (Al H R SR R A T b iy (i A2 ik
N Do BXERAF L, AMBATRIN XS (HF52) b “BEXS” () FrAdz, (HE00EE RS (HLE ) M
K" (R Mk,

FEASC, A2 B PG TR A A HRTHA A R h SR E R R . AU O A
B BOREHARATT R MNIAR, HEHEASCTATN A 17T G R ARLE Ak A XA
RHSLAPEFNAGY, BRI FEAR AR F R SRR . AN SNy BRI RE T i 28 R
AP HESAHGE AR . DRbAE SRR T S350 2, IR R A AJSNFIRE S 3Tt

© i B (RSS2 G MNEZ ] ——C TR AERIR A R IR wR e ), BHIRPE, Jbat: AR - 34 - B =Ik45, 2014 4, %%
8—9 Tl

@ ZWEY . (b =AMk ISR SLIEE SO RBTEN” pfgde 5D, GEml Stk k)R ) 2015 4F55 5 3005 B
s N SRR AR I —— 7 2Z i PR SEIE T SO, HEBEEIIFT) 2006 4F5H 4 1.

@ MR QREEMMES ), FRE. 2 E e, dbat: AL, 2018 4F; LHR¥E . (ML T IBNAAMNE —F it & Lk
), (FRBRIEAEIFE) 2000 4F55 3 18],

@ Neil MacCormick & Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism, Springer Science Business Media, 1986. 3K 3C
BHEXZBEER RG . WARIMRE, 3k, CRBEEEINIE £ SR A ARE IS $ R M= R —— e A kI ), (L
EDFIT) 1995 455 1 101,

® skl : GEBEHSEIET SO AAEINE : R EIARIANR—Ir g FIAIE ), CHBGEITT) 1995 4F585 1 3],

© TRCRHEAERE CHEELEE” hRER] CHREERERZ S, RTEEARE S, Wy IR A A S — MRE (E
TEHLEIE A 2R L ), 53— Jr WAL A (ERR A A b, At e A AT B 7 kSOt s OREBR R AR SIEIE 32 SO A AR TR
W& HEEIEAR AR —Ir iR AR ), CHESERITT) 1995 4F5 1 1],

115



é i: ﬂ ﬁl ‘ Academic Monthly % 53 % ‘ 03 ‘ Mar 2021

17 H 45 A3 BEARL7:, AEAT R A AN T SRS AT AR . AR R AR Jmg R ITT R REVH BRI AR R b o
FMERIMEA . Aid, TEAEA RIS B dr LU IR B BRI s e shik e e is N e, JF
AT REE AL —Fh 4T . SRS S HVE R RS B R A R

TEXT G, WA — L, W ASHEAXNEA Bt AR EIER ., LIL Rk
PSRRI s, AR REBT A A B — DR Z AT T AR s — e
A LORIRCT AR TolAb 2 D RO AN ar LA R IR RS . FERS AR A i, A
FILMPNFRIAGIEARTE T, MEE MG AR R R R A SR, SR Z 8] 554 UL A 72T 73
Bl —— AT i ABE, FEfO At “ETRAZAE" F A" RREIREE—EN . TRk
SE A PR T SOMSSIE S, AR AN ARG RZ T RSSIEERIN LS AT 1Y
PR AR TR H AL R R, W Z B) TR 023 i A H AR 23 AR S R E T
ISR A RIS . TAE4 e Bf5 B 2 h, i TORBHE A TR B (5 SR A s, it
P MR BB T, i R oA BT (RIS R ) TERE R
mhily, FFEETERMHAEHITEA R . FEAARRR, TR — Ml R, “ARIE A2 R 2
BRAATE” f5H—UCRS —— SR A Z AT T RS A —RRAR, IR A SR e R 2 AR, 1
A PLEL S .

Z. EABELERNERER

AR AR LRAER R, RIEEEMEMA (AT, BUTR (4528), FoAfmit (17 k4
B, MINYZ BERRAE GEEER) MR R, 220 (U2, XTI, £t —3
WA e 2R FEIRAIIAR R, XHT R AT AT R 28 SR N 2 A 2 X A 2 52 ) 28 56 0
A

ARSCNH, AR R BARA T R —RER R, &G M EHIWT . 3R R RS ST 2 5
Z8F, (AR FERARE LN FR R, JFH AN Dok, 277 DA . tean,
M BTEATTHET 5 2 HER (HTHRE ) hOCTREAER I HE . “EILASEE T H WA
(), e N IEA 207 (P AR NRIEFE Rk ) 55 L e TR S DL R AR A UE
N7 2EAKREZST 2020 4FRRIGESTEBIESR (F—), Hoddgmie . "o 12 A5 A0
4 EZHN, ERERN. BOEOER, BOFET8#H DA 2 F B E s U™ EREE, 1%
%, Sl NRKERGEZAEBVRN, NS TR ST A LU AP R AR Sk A R
ARBEXFATHAN . AT AT R FSHWT . P ARER 2L /82 LM ARN”
“EL 12 S ORI 14 S BN, SRTATARMER AT RN U7, DA R HLE 1)
“BOBETS” %, #UER AT, SXEEM B A T IS AR 2, U HRAESET A SR ABIRCR] T 55 FLE 1Y
B NERE: 751511 b7 VR

O, VRS SE T R, AT R B SR A T (EL S | TR O R R .
Ut WEREARRXT AR AR AT SR BRE A R, T L SR b
SRIE N ITEHINT, ISR X" MR R, S AEEMELISSIR . sz, BHER
AHEFEEI, ARPIEFEL, #F—SUF, BIEEERRPFSE, B8 T M. XA
HRAPA LR — B IFRNAE ], RAESRTUIZEMIEZE, i, X158k AR
12 A% AN 5 Ok 12 2 BRN", KaEIN BT o2 k", 5%,

AR R T, XS LMARITEA EEE . EHEEREE ERRAEKK g B, Rk

© ZWEEE: GEFMMERER Y, Jbat: B, 2020 4F, 45 1—61 J1; iR -5 - HObRE . WAL - NRRmE: QEFE 1]
Bregm ey, ZEREAEEE, JLat. L MFE, 2010 4F; Roger Berkowitz, The Gifi of Science: Leibniz and the Modern Legal Tradition, Harvard
University Press, 2005.
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F LW EEM A

B ZESHIREES ARNTA, OB S e R R, AR R BT
B2 B EERA R A SR B ARG N S, MBS R RFEAMERHER I H bR . A PHZSE
AR, EERIERAM A sl R A ——RIR, el SR MR, AR, I MRS
B R, R, RRISRIAOAT A AT N EE T AR S RIS, TR IR R R
JESRo e, REIABIESR (+—), RN TBERNIFENICT M, TRILEARK AR NS
ARFURIFEI R RREPE S S R 12 A2 BN B 12 A2 R0 14 J12 AR 14 S A (E15350]
e, MBS EAER AT Al RE “HlE 25" kB, JOIAG—2E5K, GiFiraA 174
AT RAS R B PA HIHR RER “2E 5 il st

MER, EERIRARD, WSR2, BEATREE AR . —H TRy, e RERMERY . BN
. tean, (bR NRILAIETNE ) S HILAME : “ N ANSFH B AR, IO | sl
FBRALTT S Horp MMM B AN BRI B . — H TR THZEE =+
FHUE: AW AR, FPEAL, BLOC . HARSSER S EAL 00T, U AR IR, I
HETHE” Horpry “Aw ., Al dhlkshn, PLOE. HBN” B ARSI ERpdscagy, HipkE
LR . FEINTIE RS S2R . IR, JCIR R XTI SR BRGR R HEIAA, B e —E R R0
WS, AR R R BRIV O e 8, ©

IR, AANSIF LB ek, o “SGEXMMASEE AT, FEAREIMIE, Wi
SERVERIE . RABUEEA —E Mk, oG iRt , JOTAMEAMG “HIGEEE" KU
HHpIRa st e Aid, WRFA T80 N 2REZHEX RN REARMA N ol i Y
A7 A CHREE BRI KB fr? B SRARFIERER . RIS A KRI PO SR TR 250 5 2,
CNENMERNEE BT BT sl SRAT . RASEEFT, S LW RS, faEMD
Rz, WMILZIFHLR AT REMEDR/IMRZ . IXLEERFATAT LA RIS . AN X ——28 50 i —— 55
I g, Wik, BATAEX “NEMRANSLFHE BTN TR, Sopte “ 2=l s,
MIXA X EJE, BATEEAARR PRI AN . AT HEE T NEER T DO R, —E RN AT
A T SRR

{5 2, EHARR MBS RAUR A B IR (A AR AZER ) Boeilfe . MEfeid
e, XA RAEA S RSB IER . AR, IEHAR 0 S AT S R R P BN [R] =5 52 A S ) iod
B, FEARTR ERMEAIER . EER. VN2, WRER, RERRR—ERR, B CBHAEE,
HR, N E, AR SO HIRR, & Mg, H—, MRS
WARTATAN . AT NI NEERIREISE , HATR FRX AR A RmIAg, =, AFEZENT
NN AT AT AR 52 B AR —— B2 A1, BeFAEX Ry, A R A A AU AR
JERABAENL . T3k S MR (EDUL 38 R [ AT DO A 2 A 15 B Bl (R 30 A, FeA TR e
P N 7P a7 N8

e, AR R SRR, AL i, B8, sRiT. BRI fEGURE . BT AL
XA BOARGER . XS N B AT E AT AR &S, A TIFEIRREAAF], ZaAFEFRmA
Z, IR AR (R Sef Ty o FRHEAN, Ao BTG B S URIRAT, A TRBUAE A S, BAEA
TWFEHFEREENZ  AfEENER, IR BAFE ARSI GRS . M, INMET I EA

O gkoKfl, EMFA: CEEm I RN L — I SHETREEF P ), Chibe” 20T 55 1738 (2015 4F ),

@ FFEEND, HEEEESERE A BT IS RAEAREN . e (1) W5 XTHARg, (2) #HERgE, (3) £
WHIE, (4) BEESAE, UK (5) BHZEAREMTITB. W BB TSIk S T JE A R S BT R
HSCR IR, R ERRE AL SR B O — A (T AR 2R M) ENRAE . T E W 2 a i R
(ERABARZE” SF BERIER" ), STEE. QEENAGER), % 15991601 1T,

® M, BUEEREMNNEEAR LEHEEN, ARG TR N BT BRI, A, IEMGRAT EIRAIRE:, Rlikgd R,
AMUNT LR, BRI, G (AP Rt B =), (hREB) 2015 4R5 6 3],
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KA, BT, Bl B E R AN TC R AT HRE S sl # IR T B S, XS (0L
() TR A 2 e T DR SR G A USRI A . (A TR SR R b B b, R e Bt 2 4
Mo Bl (P ARIERIERES ) B EAHE ERMERTT . RHES, DTN, AT A
RN, RSN “ZAEMN . W4, Rftas® “SAFNT? BOREEBT, MiREm.
R AT RIS ) RAT AR ATT . A, ZSIE, ESFTTA TTREE NS, A e 5 | TE A0 2
ANt

T HBU] B2 RAL, ATEREMCT 7 R s&# “TRBE” MM E.
BB N B LA R 2, IR R T2 a0 WA AT R A . 17 M RAT RS T LL P Sk
2 R v U e S TE QA TV T SR IR, ISR S S B ARV, AAE
TERL B S (APRIE T L) aBaE (BRI ) 1 BB, 48R, IRIE L llF A 3
B AOTRRE , PR S JEFR TR R PR B I AR S e, < Hr i B SR RS &
FIRHE R, W RATRE (PONEEE ) MIMEEHEARNBIE . R, T iiT el . F7sh s (3%
i) AR AGEERIMED:, A S Ty e RAR G AR A s @

K TR B PSSR 2 MG Z, B Y AR R ITER - %< 8 WL IR 55 i 1)
(. “HHE” 5 CFS AR ER R BISUR, K2, 7EHE e 2R, MECHER,
WA, BEMWEAHE TR, © 48R, AR A R R 282 W AN AR, BeasaiE £ X
FRMT T UK E R TACE IS, R E AR A IS . BBk A (
Bk ) B SHEE A LR, MRS A A LU I A AR, e R
(. AT, R, BVELNL, GORRETS R A AR B R SR A

=. BRNRMBEN SRR RS

WL, AR R BAEAR LRSIV R, HRIRAOR D FLARR, REERPRETIT N
N AT AT AR HLE AR KRR L EJR AT I OGRS S IR S A4,k ERL A B ) 5
WAEARAAR R ER AN FIZ 0] e e A 2 B B . MOANPIRE , XL ZE & T =R THIAM
We —RERT AL LB TR ESEI . AR AR S AR IR, SRR AR, AR5
BRI HIR—— G A VSR RIE, ENHAEE . B ATl A A 9] B8RO
B HPRAET NI 2is TS DL . N AR A Y TR, 23RS — 2R p g A 5
W7, =l “FLREAAEAL”, S DA ABEAA R Z PRSI

FUX =R Z R RS, —J7H, ENDPAEeES, REWIFIAHEAS . MXmE, $—
REWAAAE R SRR B TOIPE | ORI, KA RES AT 2. M, S —2RAANA
ARECT 2 — R o — L 2R SR R AR Y, RIS a] GEDR DA AR A I 22 B 1 % 50— 2R
i gt A A —— PR LSt ATEAS B IE B A SE 3, BE b, g A B A R 30 = 28
IR —— X — MR ER RGBT RN T, (HRSS LRk IR AN E SRR 155 AR A —
FHR . IERYTE, —NEBEANE IR A SR RS (20 BT asEs . Ay
ERTTE SRy, il 208 ANTEEA S — SRR Sy, It T AN TRE A R AT
EARE N S, BIR, FRATAREUIX SR SE A AR L FIRE ) e s 1 PR R M 3 A e — PR 3R el e R
R ——PUAEA MBI 2 RSN Gk S5 | i BET AL A B AR M S 2 i 24 2 T AL R 2R 10
T, RS SR BT ANRE ) R R M e L A RS i R R 2 —,

@ FFEE . CRFEMAGER ), 541579 UL,

@ &FEE: GEFMHRER ), 55 10 01,

@ BEFR - BT REMEAEGN, SHAK - Biede: GEFEL), BEWRE, dtat: RIS, 2004 45, 55 15 51,
@ SZWARTHE: (HESBERASE S53HBI EIAs REIMRE R ), (2D 2021 4555 1 1,
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F LW EEM A

PR (AR ) VEE LR - BRI EL, ARESDEAE WL EZ N CER R SN, K
A-EITAERT, N A4, “FN” (Homo Sapiens ) HEL. B AZIFLICH “F7 A, 7ETAb{16E
W AR SR CONEN, SEEUAIBNEE, JF GBI A Y. s, RA—TT4ERT, A28t
SR T A Ay, ST RERIA R D, St/ £ A E R B T kT A E A
W, AFA ST KEAEMY, HopdEw R R A NS . RATEEN, ANEHaUEE
TR B, Bk w7 ERE A Z 6] B I A HE sh Dy sh iR 25 |25 REE M Iy 4R A
B, B ERATEISHENA. TR ARSI IT R, @i, ki #SREH ARSI R
i, @

R R A TN TR T — MR RORE SR T S AR S T a0 A LTS R 2 4
TR o TEAZE ARE BRI AT 22 22 010, Ty S AL AR A AN KPS S R R & ( Eb
FHAHIBEE ). BRI (AT AR I A AL ) AL RR P ANk 1 4 A5 4 ( Hedn e
BA L TR FIBLCR BT ), FRATETR RS A B SIA R . ¢ R, YAKBEARIEEZ
i, BXEEREARIEELNE, I H 3 A ARG K o

BOABIR, TEROAS, AT AZEE & A7 2RI T 05 A 2 i T Bl 5 B % WE T o
BUH ZMZ00T . A BefEfl A 2 PRSI 20 I HA S 1, RS EEE M. Hedn, DG
RN Z G, HEPRE k=& “RNEIC, Ui NI, AR KT LR
W, AN BEE RS AL FEIR R R R ARG, FTATR AR 1L AR I AR A TERT
3 ke A SER, WAERSLERTRATGRT 5 20 (AR ) PRSI AR, JIELEATT 21 i
20 (AR NSRRI ) AR BRI 430, (I, Radk, ALerefllt 2 e 2 5 m e
a4y, HEF, b, BATS, &R MR, SRR AL,

TE M — T AERTA L 2 A 8 AR 2 L 8 KA A £ vh, RS 1 45 |1 Ay H AR
H B g, LR SRR ARSI, 118 R TR X SRS, A i
TLEGE L, (U2, fEflitad, A HSH T M A A Bm G . —J2, SHER
BMIERI LA SRS R L 2 JE RN — 2, AT SRS 2 M I B A (98, (HERG R,

EIRAT HE AT, AAEASEES, AU ARMalE Y BEEss, iy, 255w,
M, 5ABIESIFCHNE A S ©, LN B RE . 4505 . M. TS5, AHXTHELUAL.
TEAR A2, Aot se A 2 R B, RPN AP RGC . R . D SR St R
WrkSee . Bk B, AOlAt S AMTRBULRERE A C sl th A EXC IR It 25, B 4047
O AN SERLN R G EE TR RN, Efalbitss, BEARS E NSRS X L T4 50T
BT A TS, AR AT LS (5, (AR BA TR R TR R RS Sk, X
AESONFBFE S AN K ROl A S SN S AR AL R R B . MR, Aol it 2
IR BRI Rk —— TR R R A, AR b R IR . R AATEOER Ak 1
R EEACRHEMOR R Z ], WE Ry EIA " AR, IRATAREIE “WERA” i
MA—" FVAR T AEXTFESLAARRR, HX R — e R,

KATHFRT, PHAFEAR “—Em”, g5 NAES50ok T EMEMSSIE, WA T AZSANER
SRR SRS, IR S TR A R IR . © EEEH B - AR R R A Rl

@© JURUUR - BRI (NSRS ISR B ), BRRZERE, JEat: PR RRd, 2014 4F.

@ SUBHHE - W (B, W SME: A2z ), Bl BEESGhit, 2016 4F.

@ HLERRIRTR “Hadsl” #4777 RGBT, IHETINTNEES: PRI, NS EREE NS RAEER, FLEGEMNINE
BT NULRN, SF G, TRAE TSI A REEFER, NMERENAS LRI, Fihadest.”
E /RS (RS drd il ), ZKEBIRE, duat. BgENAER, 1995 4F, 5 34 0, 7EASCh, BRI RS Mgz, [HEH
WA e MEIFAEE 2

@ LAY (R T AR

Iy % SHH Y Jurisprudentia IR ), (TEARIESE) 2013 4E5 140,
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B I —— b HE: 3 A Je SR TR LA MR R AR R —— R Bl ©

BRI BT IR T SRR H AR .t TEIRE AR S0 &, Bl R A
Ftsr (UHRPG 2y ) RERSE B M SRS 24507 M B . EUSCie RE SRRt s, 2
J5, BEEEH RGN, AMIERSHT G SRR EFmie, wikil, B
FIRHE & RAAF AN AT LARAT A . AT R HIAT N2 A S sSe ATRE I 28 A 2B e . M 5194, IF it
SIS SR A R GRS

AL, BRE A T I50IE £ X, 2t AFLEGA R A e th ol T e | TR
EEERNYEIE S AYBE, IR AL | Sy | R U YA A S AR R AR . @ FE AL R R
TEFPEFAIOEN T, AEASEEEN TINRAIANZ R E &R RS “Bk”, SOUHAIEM &
BRI I B0 BT A, - HEE MRS 08 B BF S N SRS B W ) 2B A 2 GE W5
Fio XS RHTAAIE & R M Z AT s U R R i “RlpAL”, bR ikt ik A
P, A, TG, 5 T EREEAMPAT, T AN Z 2. 7R X
b, Bl R A R B 2R oA B A RE R TR AR

M AL S SR AR R, Talbkbarh Rl Makaik RIERE R A 1
G, MRS TRAEZ AT SCEE R, 18—19 0 R B HA R R IBA A, I B0 T PFh
ARl ——H F AR 1Y CRREAL” fath, O A REERE RN CHIRRIEL, TR
PRZ ISR . JF AR TR E e . A RHAE, BRI L A L — R E 5835 iR R A 632
i, PAILEA RIS EIE, © 5 AR AR OMNRRRAAL, L R R A AR R P T
A AT R RN SIS, TS A IR Iy, IR T ELA AN I 24

B “RLEAL” BRI AL IR SIIE 1 T, HARASIR S W R A R P i TR
i b2, e b, PR A I AR © eI b, R R A TR LA
U S IEHESE Tk, DTSRRI BeR MR R, MR, SRR RS
TR MIVE 5 200 T X “ R HAgN” Jrk, 5 A RRRE T WS e BRI 2 L R A
TOUT, SNRRRA LT LB A S i IR gE, BEBERA TR B A2 (e RIEE R ) X THE
FEMIRAHER, 2 B —— HCUBE s AR T BOMBRIN " —— A E A SBT3 A

O Roger Berkowitz, The Gift of Science: Leibniz and the Modern Legal Tradition, Harvard University Press, 2005.

@ B Ry - FUIE: GIRSCUERE), BRRSEL, R, g RIEESCh, 2020 4R,

@ MR, EEAHEFEOREEREA BN, WIFEA R RS S . SRR e QRFNREIIR ), FIEIUR - BRE
L LA - A HTOUR B CHREIT AR e T8 ), FK IR, WEAN AL, 2002 4EA, 55 447463 T1; ASRH] - N R 24k
CEA AR ARIERRIR ), B, 2ok, dbat. hEEHID AR, 2002 4F,

@ Dty - FA: (@ HHEE (F2H)) (b, F), B, B BB AREMAE, 2010 4F; David Trebuk, “Max Weber on Law
and the Rise of Capitalism,” 1972 Wis. L. Rev. 720 (1972).

® Bate. (B2 5% MR R —REEREIE SHEF 7 A “BE vs. 1957 WYHR AT AR ), (Hh EREASFIS ) 2020 456
44,

© &F BRI k2 RS R IR 17, 18 HACH M SCASRTE (BHMETL ) 22 U000 R RS T M i vk HE SCAU Y B A s 2 i 1T
ZrUny . BAREIAEHERR . BCFE IR AE KRR, S TR I A A 0 - -+ B T RRPEIR R RAE N B A 1 RO IR
Bk, T LME TP R B IR R TR A, (RECAIRE (ERLULAT2 070 SRBRIE A CAELE, SRIR—BAHES (RIS
FRFER A (RIS ) AT RRERY 20 (RBERE ) Sty A CmZiie R, Waligul, BEE AAREAIRRE, AT IZE—ERE ik
2GS B R AR B AL RS, BT 2 2 B I AR G i 1 S A R A 12 8 S 2 T 1) 1 BB T — bt oA (R AR R 1Y
R (BWEEE S ) 7 RPN (EFmAaER ), o 772773 3,

@ L] (SHEE 2K W R B —— — AR L), EBE 2R ) 2013 AR5 6 1,

BEEEE2EE PR - BOEIA Sy, JHIE R ORFRNEESAERI SR DB B2, OGS, (HRIGH SRR, SR SRR
R P (second-order facts ), WHIBAAE A FIGILL R S HA LA RGP — LB RN, T SRR T OC 1 R bR 50
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Normalization of Facts in the Legal System
—— From Agtricultural Era to Information Society
CHENG ]Jinhua
Abstract: While the legal system is a normative system in nature, it is also a system of facts. The integration
of facts and norms in the legal system is largely determined by the capability of human beings in
understanding the real world. There has been an obvious improvement of integrating facts and norms in the
legal system from agricultural era to now because human beings are much more capable of understanding the
real world than before. As a result, the legal system is much more scientific than before also. Having said
that, we also have to recognize that human beings are still striving to understand the real world
systematically and completely. Hopefully, the undergoing information revolution will bring about a paradigm
revolution in social research, with the adoption of big data analysis in legal research, and probably will also

contribute to a brand-new type of legal system where facts and norms are highly integrated.

Key words: facts, norms, legal positivism, empirical legal studies, legal science
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